UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Chief Bankruptcy Judge
Sacramento, California

May 11, 2004 at 9:00 a.m.

THE CALENDAR IS DIVIDED INTO THREE PARTS. THE COURT WILL FIRST HEAR CONTESTED
MOTIONS AND OBJECTIONS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULES 3007-
1(d) (1) OR 9014-1(f) (1). THESE MATTERS, CALENDAR ITEMS 1-31, WILL BE CALLED FOR
HEARING BEGINNING AT 9:00 A.M. EACH OF THESE MATTERS HAS A TENTATIVE RULING.

THE NEXT PORTION OF THE CALENDAR, ITEMS 32-39, ARE MOTIONS AND OBJECTIONS NOTICED
FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULES 3007-1(d) (2) OR 9014-1(f) (2). THESE
ITEMS WILL BE CALLED BY THE COURT BEGINNING NO EARLIER THAN 10:30 A.M. EACH MATTER
IN THIS SECOND CALENDAR GROUP IS SET FOR A PRELIMINARY LAW AND MOTION HEARING. IF
NO ONE APPEARS TO CONTEST ONE OF THESE MATTERS, THE COURT MAY DISPOSE OF IT. IF
THERE IS OPPOSITION, THE COURT WILL SET A FINAL HEARING UNLESS THERE IS NO NEED TO
DEVELOP THE RECORD FURTHER. IF THE COURT SETS A FINAL HEARING IN MATTERS 32 THROUGH
39, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE WHICH IS APPROVED BY THE COURT,
THE FINAL HEARING WILL TAKE PLACE ON JUNE 15, 2004 AT 9:00 A.M. OPPOSITION TO THE
MATTER ON CALENDAR MUST BE FILED AND SERVED BY MAY 25, 2004 AND ANY REPLY MUST BE
FILED AND SERVED ON JUNE 1, 2004. THE MOVING PARTY IS TO GIVE NOTICE OF THE
CONTINUED HEARING AND THESE DEADLINES.

THE LAST PORTION OF THE CALENDAR, ITEMS 40-107, WILL NOT BE HEARD BY THE COURT.
BELOW IS A FINAL RULING FOR EACH OF THE THESE MATTERS. THE "“FINAL RULING” WILL BE
APPENDED TO THE MINUTES. THE FINAL RULING MAY NOT BE A FINAL ADJUDICATION OF THE
MERITS OF A MATTER. IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR HAVE RESOLVED
THE MATTER BY STIPULATION, THEY MAY SO ADVISE THE COURTROOM DEPUTY CLERK AND THE
FINAL RULING WILL BE VACATED IN FAVOR OF THE CONTINUANCE OR THE STIPULATION. IF YOU
CANNOT SO ADVISE THE COURTROOM DEPUTY CLERK AT THE HEARING, MAKE PROVISION FOR
VACATING THE FINAL RULING IN YOUR ORDER.

WITHIN EACH PORTION OF THE CALENDAR, CASES ARE ARRANGED BY THE LAST TWO DIGITS IN
THEIR CASE NUMBERS. THEREFORE, TO FIND ALL MOTIONS AND OBJECTIONS SET FOR HEARING
IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN THREE DIFFERENT LOCATIONS ON THIS
CALENDAR.

IF THE COURT CONCLUDES THAT FED.R.BANKR.P. 9014 (d) REQUIRES AN EVIDENTIARY HEARING,
ABSENT GOOD CAUSE, IT WILL BE SET FOR HEARING ON MAY 18, 2004 BEGINNING AT 1:30 P.M.
BEFORE JUDGE McMANUS.

THE PREVAILING PARTY SHALL LODGE A PROPOSED ORDER.
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Matters called beginning at 9:00 a.m.

04- 23103- A-13L EDWARD/ CARCLYN GOFF CONT. HEARING - MOTlI ON FOR
DB #2 RELI EF FROM AUTOVATI C STAY
DONALD CRI BBI NS, VS. 4-13-04 [20]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The novant is secured by a deed of trust encunbering the
debtor’s residence. The notion will be granted pursuant to 11 U. S C. 8§
362(d)(1) to permt the novant to conduct a nonjudicial foreclosure sale and to
obt ai n possession of the subject property follow ng sale.

This novant made his loan to the debtor in 1995. The loan cane due in 12

nont hs. The debtor failed to make the 12 nonthly interest paynments and he
failed to make the ball oon paynent due on Novenber 30, 1995. |Instead, the
debtor filed his first chapter 13 petition on Septenmber 1, 1995. This persona
reorgani zati on was unsuccessful and on Septenber 16, 1996 the debtor filed a
chapter 7 petition. This was followed by a second unsuccessful chapter 13
petition on Novenber 26, 2003. |In that case, the debtor prom sed to pay the
novant by April 6, 2004. Instead, the debtor failed to file an anended plan as
ordered by the court resulting in the disnissal of the case on March 23, 2004

This case was filed three days later on March 26, 2004. Now the debtor

prom ses to pay the novant within 6 nonths. Pending a sale, the debtor wll
make no contractual paynents to the novant and will pay just $770 to the
trustee. After trustee's conpensation, this will |eave $700 to service
approxi matel y $350, 000 in secured debt pending a sale. This will not pay the
accruing interest.

G ven the failure of the debtor to successfully reorganize in two prior cases
given the failure to make any contract paynents to the novant both in and out
of chapter 13, given the negative anortization proposed in this case, and given
that the debtor has had anple tinme to sell or refinance the subject property,
the court concludes that the debtor is not serious about selling the property
and paying the nmovant. The debtor is filing petitions for the sole purpose of
acquiring the automatic stay without any intention or ability to reorgani ze.

The creditor asserts that this petition and the proposed plan have been fil ed
in bad faith. It is incunmbent on the debtor to show that he is proceeding in
good faith. 11 U S.C. 8§ 1325(a)(3). Wiile the creditor has nade the
assertion, the debtor has the burden of comng forward with evidence to show he
has acted in good faith. 11 U. S.C. 8 362(g)(2); Fed. R Bankr. P. 3015(f).

G ven the assertion of bad faith and the nultiple petitions, the debtor nust
show t hat the debtor’s financial circunmstances have changed such that the court
can conclude that this petitionis |ikely to be nore successful than the | ast.
In re Metz, 820 F.2d 1495, 1497 (9" Cir. 1987). The debtor has produced no
such convincing evidence. |f the debtor is to be believed, he is honest in his
desire to reorganize this tine but was not so notivated in the past. This is
hardly a recommendation for the debtor’s bona fi des.

The court al so concludes that the proposed plan will not be feasible and that
this case and plan have been filed in bad faith. See 11 U.S.C. 8§ 1325(a)(6).
There is cause to terninate the automatic stay.

May 11,2004 at 9:00 a.m.
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The | oan docunentation contains an attorney’s fee provision and the novant is
an over-secured creditor. Fees and costs of $750 or, if |ess, the anount
actual ly payable by the novant to its counsel of record on this notion, are
awarded pursuant to 11 U.S.C. § 506(b). These fees may be enforced agai nst the
movant’s col lateral. This award nay not be enforced agai nst the debtor
personally. However, if the debtor wi shes to cure the | oan default, these fees
nmust be paid by the debtor directly to the novant.

The 10-day stay of Fed. R Bankr.P. 4001(a)(3) is ordered waived.

04- 22608- A-13L  JOHN CROUSE HEARI NG - CRDER TO SHOW
CAUSE RE DI SM SSAL OF CASE OR
| MPOSI TI ON OF SANCTI ONS
4-20-04 [15]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The petition will be dism ssed.

The court granted the debtor perm ssion to pay the filing fee in installnents.
The installment in the anbunt of $48 due on April 15, 2004 was not paid.

Further, a review of the court’s file indicates that the debtor has failed to
file a proposed chapter 13 plan within the tinme required by Fed. R Bankr.P.
3015(b) and schedules and a statenment of financial affairs within the tine
requi red by Fed. R Bankr.P. 1007(c).

Finally, the debtor failed to appear at the first neeting of creditors as
ordered by the court.

The failure of the debtor to pay the filing fee as ordered, to appear at the
first neeting as ordered, and to file docunents as required by the rules

i ndicates that the debtor has willfully failed to appear before the court in
the proper prosecution of the debtor’s bankruptcy case. Accordingly, the

di snissal of the case is pursuant to section 109(g) (1) of the Bankruptcy Code.

03-23524- A-13L W LLI AM SANDRA d RARD CONT. HEARING - MOTI ON FOR
JMO #1 RELI EF FROM AUTOVATI C STAY
YOLO FEDERAL CREDI T UN ON, VS 4-7-04 [58]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The notion will be granted pursuant to 11 U.S.C. §

362(d) (1) to permt the novant to repossess its collateral, to dispose of it
pursuant to applicable law, and to use the proceeds fromits disposition to
satisfy its claim No other relief is awarded. The contract with the novant
and the plan require the debtor to insure the vehicle. The insurance nust

i ncl ude conprehensive and collision coverages with deductibles of no nore than
$500. The failure to have this insurance and to provide evidence of it is
cause to termnate the automatic stay pursuant to 11 U.S.C. 8§ 362(d)(1). The
novant’s interest in its collateral is not being adequately protected by the
debt or.

Because t he novant has not established that the value of its collateral exceeds
the amount of its claim the court awards no fees and costs. 11 US.C 8§
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506(b) .

The 10-day stay of Fed. R Bankr.P. 4001(a)(3) is ordered wai ved.

03-27229- A-13L WESLEY/ RANETTE LANE HEARI NG - MOTI ON FOR
WF #1 RELI EF FROM AUTOVATI C STAY
TRANSCUTH FI NANCI AL CCORPORATI ON, VS. 4-8-04 [52]

X Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The notion will be granted pursuant to 11 U. S.C. §
362(d) (1) to permt the nobvant to repossess its collateral, to dispose of it
pursuant to applicable law, and to use the proceeds fromits disposition to
satisfy its claim No other relief is awarded.

The plan provides for paynment in full of the novant’'s secured claimas a O ass
2 secured claim Cass 2 secured clainms are paid in full through the plan and
wi t hout nmintenance of post-petition contract installnents. The debtor has
failed to make $2,800 in plan paynents to the trustee. This is a material
breach of the plan that has del ayed paynent of the novant’s claimwhile the
debtor continues to use and depreciate the novant’s collateral. This cause to
term nate the automatic stay.

The contract with the novant and the plan require the debtor to insure the
vehi cl e. The insurance nust include conprehensive and collision coverages with
deducti bl es of no nore than $500. The failure to have this insurance and to
provi de evidence of it is also cause to terninate the automatic stay pursuant
to 11 U S.C 8§ 362(d)(1). The novant’s interest in its collateral is not being
adequately protected by the debtor.

Whil e opposition was filed, it is supported by no adm ssible evidence. Even if
the hearsay is overl ooked, the opposition says nothing nore than the pl an
default and the lack of insurance will be rectified by the date of the hearing.
This is no nore than wi shful thinking and it does not explain why the default
was allowed to occur nor does it prove that the problemcausing the default has
been el i m nat ed.

Because t he novant has not established that the value of its collateral exceeds
the amount of its claim the court awards no fees and costs. 11 US.C. §
506(b) .

The 10-day stay of Fed. R Bankr.P. 4001(a)(3) is ordered wai ved.

03-23831-A-13L MELODI E JUDI SH HEARI NG - MOTI ON TO
MOV #1 APPROVE FI RST MODI FI ED PLAN
4-5-04 [23]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The notion to nodify the confirmed plan will be denied and
the objection will be sustained.

The plan requires the debtor to make a | unp sum paynent in the last nonth of
the plan. There is no evidence with the notion explaining how the debtor wll
be able to make this paynment. The debtor has not carried the burden of proving
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the proposed plan's feasibility. See 11 U S.C. § 1325(a)(6); Meyer v. Hill (In
re Hll), 268 B.R 548, 552 (B.A.P. 9" Cir. 2001) (the debtor has the burden
of proof of all essential elenments of plan confirmation).

01-26132- A-13L RENATQ' JOSEPHI NE JUGO HEARI NG - MOTI ON TO
INVD #1 APPROVE SALE OF PROPERTY
4-27-04 [59]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The notion will be denied because it was set for hearing on
14 days even though 20 days’ notice is required. Fed.R Bankr.P. 2002(a)(2)
requires a mnimum of 20 days’ notice of the hearings on notions to the sale of
estate property. VWhile Local Bankruptcy Rule 9014-(f)(2) permts notions to be
set on as little as 14 days of notice, and pernits opposition to be made at the
hearing, this local rule also provides that 14 days’ notice is permtted

“unl ess additional notice is required by the Federal Rules of Bankruptcy
Procedure. . . .” Because Rule 2002(b)(6) requires a mni num of 20 days of
notice of the hearing and because of 14 days’ was given, notice is

i nsufficient.

02-29940- A-13L NANETTE DUVALLE- JONES CONT. HEARING - MOTION TO
MVET #1 AVO D JUDI d AL LIEN
VS. GREAT WESTERN CCLLECTI ON BUREAU 1-29-04 [47]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The nmotion will be granted in part.

The notion will be granted pursuant to 11 U S.C. § 522(f)(1)(A). The subject
real property has a val ue of $245,000 as of the date of the petition. The
unavoi dable liens total $181,000. The debtor has an avail abl e exenpti on of
$52,500. The respondent holds a judicial lien created by the recordation of an
abstract of judgnment in the chain of title of the subject real property. After
application of the arithnetical forrmula required by 11 U.S.C. 8§ 522(f)(2) (A,

there remains $11,500 in equity to support the judicial lien. Therefore, the
fixing of this judicial lien inpairs the debtor’s exenption of the real
property and only to the extent the lien secures nore than $11, 500.
03-29640- A-13L SAMUEL/ LI NDA ARNOLD HEARI NG - MOTI ON TO
DRB #1 CONFI RM FI RST AMENDED

CHAPTER 13 PLAN

4-1-04 [49]

X Tel ephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be sustained in part.

The objection that the plan nust provide interest on the pre-petition arrearage
will be overruled. This loan was nade in 2000. Prior to the incurring of this
debt, the Bankruptcy Code was anmended to include 11 U S C. 8§ 1322(e). Section
1322(e) overrules Rake v. Wade which had required the paynent of interest on
interest arrears. The loan in question was nade after the effective date of
section 1322(e). Therefore, the creditor’s | oan docunentation nust require
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10.

interest to be paid on arrears if it is to receive interest on arrears. There
is no evidence that such is the case and the docunentati on attached to the
proof of claimincludes no such provision. Therefore, the debtor is not
required to pay interest on arrears.

However, the court concludes that the plan is not feasible as required by 11

U S.C. 8§ 1325(a)(6). The debtor has been unable to pay, through the trustee,
three nonthly post-petition installments. After the filing of the petition, in
breach of the contract with the objecting creditor and the plan, the debtor has
failed to pay insurance prem uns and post-petition taxes.

03-26941- A-13L  SHEI LA TAYLOR HEARI NG - MOTI ON TO

JSO #3 CONFI RM SECOND AMENDED
CHAPTER 13 PLAN
3-29-04 [36]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The notion to confirmthe chapter 13 plan will be denied
and the objection will be sustained.

Taki ng into account the stream of paynents proni sed by the plan and the anopunt
of clains to be paid, the plan will not be conpleted within 60 nonths as
required by 11 U.S.C. § 1322(d). It will take 67 nonths to conplete the plan.

03-32943- A-13L  ANDREW BANO CONT. HEARING - MOTI ON TO

AGT #1 APPROVE SALE OF REAL
PROPERTY (4218 VEGA LOOP,
SHI NGLE SPRI NGS, CA)
3-22-04 [53] OS.T.

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: Because the debtor does not qualify for chapter 13 relief,
the notion will be denied.

The debtor has no disposable and regul ar i ncone with which to fund a plan.
This is obvious fromthe proposed plan which is based entirely on the sale of
property. No plan payments will cone fromthe debtor’s incone. Absent

di sposabl e i ncone, the debtor is not eligible for chapter 13 relief. See 11
U S.C § 109(e).

If a debtor’s inconme is not sufficient by itself to pay clainms in full, there
is nothing in 11 U S.C 8§ 109(e) that requires a debtor to pay clainms only from
future di sposable inconme. The plan nmay al so propose to sell property or
refinance it in order to pay claims. This is specifically permtted by 11
US C 8§ 1322(b)(8). See e.qg., In re Hogue, 78 B.R 867 (Bankr. S.D. Ohio
1987). However, in this case, none of the plan paynents will conme from i ncome.
They will all come fromthe sale of property. See In re Gavia, 24 B.R 573,
575 (B.A.P. 9" Cir. 1982) (“[We construe [section 1322(b)(8)] as permtting a
pl an to suppl enent paynments fromfuture incone.”).

Al so, there are serious questions regarding the debtor’s involvenent with the
trust and trustee on title to the property. This creates an issue as to the
debtor’s interest in the property and the willingness of the debtor to abi de by
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- Page 6 -



11.

12.

13.

a plan and pay creditors.

03-29547- A-13L  DAVI D/ CLAI RE ATTEBERRY HEARI NG - MOTI ON TO

LIP #3 CONFI RM DEBTORS'  AMENDED
CHAPTER 13 PLAN
4-2-04 [59]

O Tel ephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The notion to confirmthe chapter 13 plan will be denied
and the objection will be sustained.

First, taking into account the stream of paynents promised by the plan and the
anmount of clains to be paid, the plan will not be conpleted within 60 nonths as
required by 11 U.S.C. 8§ 1322(d). It will take 105 nonths to conmplete the plan.

Second, the plan is not feasible as witnessed by the failure of the debtor to
make plan paynents totaling $1,700. The plan does not conply with 11 U . S.C. §
1325(a) (6).

04-20249- A-13L  NORMA/ JOHN CRANSHAW CONT. HEARING - OBJECTI ON TO
DRW #1 CONFI RVATI ON OF PLAN BY
OCVEN FEDERAL BANK
2-27-04 [13]

X Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: To the extent the objection to the original plan is
relevant to the first anended plan, the court has addressed the objection in
its ruling on the debtor’s notion to confirmthe first anmended plan (DCN FF-1).

04-20249- A-13L  NORMA/ JOHN CRANSHAW HEARI NG - MOTI ON TO
FF #1 CONFI RM DEBTORS'  FI RST
AVENDED PLAN
3-23-04 [18]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection [filed
separately as DCN DRW1] w |l be sustained

The objection that the plan is proposed in bad faith because the debtor filed a
prior chapter 7 petition will be overruled. WMatter of Mtz 820 F.2d 1495 (9"
Cir. 1987), supports the position that a debtor may file a Chapter 13 after
receiving a Chapter 7 discharge even before the Chapter 7 case is closed. In
Metz, the Ninth Circuit held that successive filings do not constitute bad
faith per se, and that the filings nust be exani ned together and the result

achi eved by such filings and reviewed agai nst the statutory requirenents of the
Bankruptcy Code. Accord In re Baker, 736 F.2d 481, 482 (8" Cir. 1984); 1In re
Gayton, 61 B.R 612, 614 (BAP 9'" Cir. 1986). It is permi ssible for a debtor

to file chapter 7 to shed di schargeabl e debts and then file a chapter 13
petition to reorgani ze secured debt and/or debts nondi schargeable in the
chapter 7.

May 11,2004 at 9:00 a.m.
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The objection that the plan does not provide for the objecting creditor’s
secured claimw Il be overruled. The claimfor arrears is provided for in
Class 1. That is, the plan provides for paynent in full of the secured claim
At least facially, this satisfies 11 U S.C. 8§ 1325(a)(5)(B).

The court rejects the objection that a chapter 13 plan may not rely upon
proceeds fromthe sale or refinance of real property. |If a debtor’s incone is
not sufficient by itself to pay clainms in full, there is nothing in 11 U S.C. §
109(e) that requires a debtor to pay clainms only fromfuture di sposabl e incone.
The plan may al so propose to sell property or refinance it in order to pay
clains. See e.qg., In re Hogue, 78 B.R 867 (Bankr. S.D. Chio 1987). | ndeed,
this is specifically pernmitted by 11 U S.C. 8§ 1322(b)(8). See also In re
Gavia, 24 B.R 573, 575 (B.A.P. 9" Cir. 1982) (“[We construe [section
1322(b)(8)] as pernitting a plan to suppl enment paynents from future i ncome.”)

The stream of paynents fromthe debtor plus the proceeds fromthe sale of the
debtor’s residence will be sufficient to pay clains in full. 1In this sense,
the plan is both feasible and conplies with 11 U S.C. § 1325(a)(5)(B).

However, the sale is not scheduled to occur for 57 months. In the interim the
pl an paynent, after deducting the trustee’s conpensation and the anount of the
ongoi ng nortgage paynent to the AQass 1 creditor, will be approxi mately $500 a
month. This will be paid to the holders of approximtely $100, 000 in secured
Class 1 and G ass 2 secured clains. All of these clains accrue interest,
approxi mately $64, 000 at 9.5% and $37,000 at 10% This interest burden will be
approxi mately $800 a nonth. Thus, the plan negatively anortizes the secured
clainms pending the sale in the 57" nonth of the plan.

There are two problenms with this. First, there is no convincing evidence that
the debtor is able to sell the property and that any sale will produce the
necessary ball oon payment. |In other words, the debtor has not carried the
burden of proving that the plan is feasible. See 11 U.S.C. § 1325(a)(6).

Second, while the plan states that the debtor will pay the present val ue of the
objecting creditor’s claim the plan will negatively anortize the claimover a
very long period of time with the promi se that the accrued interest and the
incredibly large pre-petition arrearage of over $63,000 being paid at the end
of the plan if and when the debtor is able to sell the property.

Whi |l e negative anortization is not per se inpernissible, the fairness of a plan
including it nmust be determ ned on a case-by-case basis. See e.g., Geat
Western Bank v. Sierra Wod G oup, 953 F.2d 1174 (9" Cir. 1992). The debtor
has not given the court any factual basis for concluding that there is no
jeopardy to the secured creditor if its claimis allowed to accrue interest
until the end of the plan.

These facts require the court to conclude that the proposed plan does not, in
substance, conmply with 11 U. S.C. 8 1325(a)(5)(B)(i). Absent the consent of the
secured creditor, a chapter 13 plan nodifying a secured clai mcannot be
confirmed unless it will pay the present value of the secured claimas well as
permt the creditor to retain the lien securing the claim A plan effectively
denies a secured creditor its lien if it does not provide an incone streamthat
keeps pace with the depreciation of its collateral and the accrual of interest.
Accord In re Cook, 205 B.R 437, 442-43 (Bankr. N.D. Fla. 1997) (confirmation
deni ed when plan woul d pay debtor’s attorney’s fees in advance of car |ender
because depreciation woul d exceed paynents to the secured creditor in the early
nmont hs of the case).

May 11,2004 at 9:00 a.m.
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14.

15.

O her courts, nmpst notably In re Johnson, 63 B.R 550 (Bankr. D. Col o. 1986)
and In re Kennedy, 177 B.R 967 (Bankr. S.D. Ala. 1995), have held that the
power to nodify a secured claimunder 11 U S. C. 8§ 1322(b)(2) is limted by the
adequate protection requirenment of 11 U S.C. 8§ 361. Notions of adequate
protection require that a creditor be protected fromthe depreciation and

dim nution of its collateral. United Sav. Ass’'n. O Tex. V. Tinbers of |nwod
Forest Assocs., Ltd., 484 U. S. 365 (1988).

Whet her the requirement is phrased as one of lien retention or of adequate
protection, the debtor has not denonstrated that his proposed plan deals fairly
with the objecting creditor’s claim The plan dividend to be paid to the
objecting creditor will not keep pace with the interest accrual on its claim
and it not do so for nearly five years. Wiile the plan is performed, the
arrearage claimw Il not be reduced unless the debtor happens to get |ucky and
sell the property. The plan proposes to “back end” this claimand the court
will not approve it.

01-24051-A-13L  JOSE/ S| LVI A MARTI NEZ CONT. HEARING - MOTI ON TO
IMD #5 APPROVE | NCURRI NG OF DEBT
4-14-04 [ 40]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The notion to borrow noney and to secure the loan with the
debtor’s real property will be granted on the condition that the |oan proceeds
are used to pay all liens of record in full, whether or not the lien hol der has

filed a proof of claim and in a manner consistent with the plan. The trustee
shal |l approve the formof the order

Absent either paynent in full (i.e., a 100%dividend) of all filed proofs of
claim the expiration of the termof the confirnmed plan, or the approval of a
nodi fied plan that permits the plan to be conpl eted w thout paynment in full
the plan shall not be deened conpl eted by paynent of the |oan proceeds to the
trustee. This is because the debtor’s plan requires that the debtor pay a
nont hly paynment for the stated termeven if the dividend promi sed to genera
unsecured creditors is exceeded. Until the plan termhas run its length, or
until the unsecured creditors get 100% of their clains, or unless a nodified
pl an shortening the termis approved, the debtor nust nake plan paynments for
each nonth of the entire term whether the unsecured creditors get the m ninmm
di vidend promi sed in the plan or sonething nore.

98- 38652- A-13L JOSEPH PAMELA | RVIN CONT. HEARING - MOTI ON TO
SDB #2 MODI FY CHAPTER 13 PLAN AFTER
CONFI RMATI N

9-24-03 [95]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The motion to nodify the confirned plan will be denied and
the objection will be sustained.

First, the proposed plan states that $49, 015 has been paid into the plan to
date by the debtor. The anount actually paid was $41,015. Wth the |esser
amount, the plan is not feasible. It will not pay the prom sed dividends over
the proposed term of the plan.
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16.

17.

Second, the plan does not provide for paynment in full of the priority claimof
the IRS as required by 11 U. S.C. 8§ 1322(a)(2).

98- 38652- A-13L  JOSEPH PAMELA | RVI N CONT. HEARING - OBJECTI ON TO
SDB #3 CLAIM NO. 10 OF WASHI NGTON MUTUAL
9-12-03 [ 88]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The objection will be dismssed. First, the evidence of
the pre-petition paynents is not |legible. Second, the proof of claimnakes no
reference to forced placed insurance. Yet, the debtor wants over $5,000 of the
claimallowed as rei nbursenent for forced placed insurance. The court has no

i dea why. Further the accounting provided by the clainant shows that the
debtor ran a negative balance in the escrow account from 1997 through Cctober
2001. The debtor has provided no contrary evidence showi ng that the debtor
paid all taxes and insurance.

03-20755- A-13L  GENE/ CLAVI SS NUGENT HEARI NG - REQUEST TO

SRW #1 RE- CALENDAR MOTI ON FOR RELI EF FROM
AUTOMATI C STAY; TO MODI FY ORDER
3-29-04 [32]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The court previously nodified the automatic stay to permit
the nmovant to liquidate two specific pending state court actions and to pursue
to judgment a claimfor an assault and battery alleged to have occurred after
the filing of the petition. This notion seeks |eave to file a malicious
prosecution/libel/infliction of enotional distress action arising out of the
debtor’s filing of a notion to have the novant declared to be a vexatious
litigant. The filing of the notion occurred after the filing of the petition.
The nmovant maintains that the statenents in the notion, which was not granted,
were false and malicious and caused enotional distress.

The notion will be deni ed.

First, leave of this court is not necessary to establish the debtor’s liability
for clainms arising after the filing of the petition. See 11 U S.C. § 362(a)(1)
& (6).

The automatic stay precludes only the enforcenent of such a post-petition claim
agai nst property of the bankruptcy estate. See 11 U S.C. 8§ 362(a)(3), (4),

(5). To that, relief fromthe automatic stay is necessary. It is premature to
nmodi fy the stay for this purpose since the novant has not even obtained a

j udgnent .

Second, Cal. Civil Code 8§ 47(b) provides that publications or broadcasts nade
in a judicial proceeding are privileged. Wiile this court is not determni ning
that section 47(b) is applicable, for purposes of the automatic stay, the court
will require nore than a showing that the debtor filed a notion in state court
containing libelous statements before it ternm nates the stay.
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03-21557-A-13L BRI AN JACQUELI NE GRACE HEARI NG - MOTI ON FOR

MAB #5 ORDER DI SALLON NG CLAI M AND
DEMAND FOR TURNOVER OF FUNDS
3-29-04 [88]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The notion will be denied.

Under the ternms of the previously confirnmed plan, the debtor provided for the
cure of the pre-petition arrearage on First Nationw de’'s |ong-termsecured
cl ai mthrough the plan.

After the plan was confirned, the debtor sold his home. Under the plan, the
unmat ured princi pal should have been paid to First Nationwi de directly by the
escrow hol der. However, the balance of the pre-petition arrears should have
been paid to First Nationwi de by the trustee. Consequently, the trustee shoul d
have subnmitted an escrow demand that included the renmining arrearage clai mand
the escrow hol der shoul d have paid over to the trustee the ampbunt necessary to
cure that arrearage

The trustee apparently subnitted such a demand. The escrow hol der paid the
demand but it also paid the remaining pre-petition arrearage claimdirectly to
First Nationwide. As a result, it appears that First Nati onwi de arrearage
claimwas paid tw ce.

This neans that the debtor nmade a m stake. The debtor apparently approved
escrow instructions that pernitted the escrow hol der to pay the remaining
arrearage twice, once directly to First Nationw de and once indirectly through
t he trustee.

To renmedy this situation, the debtor has filed an objection to First

Nati onwide’'s claim This, of course, makes no sense whatever. |If its claimis
disallowed, it could be conpelled, assuning a properly filed and served
adversary proceeding, to refund everything it was paid. Disallowed clains are
entitled to not hing.

The problemis not with the proof of claim It is with the debtor who signed
escrow i nstructions that permtted a double paynent. |If the debtor wants to
recover the double paynment he nust file the appropriate adversary proceedi ng
agai nst First Nationwide to recover the funds. This cannot be done in a
contested natter as here attenpted by the debtor. See Fed.R Bankr.P. 7001.

03-21557- A-13L BRI AN JACQUELI NE GRACE HEARI NG - MOTI ON FOR

MAB #6 ORDER DI SALLON NG CLAI M AND
DEMAND FOR TURNOVER OF FUNDS
3-29-04 [85]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The nmotion will be deni ed.
Under the ternms of the previously confirnmed plan, the debtor provided for the

cure of the pre-petition arrearage on Beneficial’'s |long-termsecured claim
t hrough t he pl an.
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After the plan was confirned, the debtor sold his honme. Under the plan, the
unmat ured princi pal should have been paid to Beneficial directly by the escrow
hol der. However, the bal ance of the pre-petition arrears should have been paid
to Beneficial by the trustee. Consequently, the trustee should have subnitted
an escrow demand that included the renaining arrearage claimand the escrow

hol der shoul d have paid over to the trustee the anmpbunt necessary to cure that
arrear age.

The trustee apparently subnitted such a demand. The escrow hol der paid the
demand but it also paid the remaining pre-petition arrearage claimdirectly to
Beneficial. As a result, it appears that Beneficial arrearage claimwas paid
tw ce.

This means that the debtor rmade a mi stake. The debtor apparently approved
escrow instructions that permtted the escrow holder to pay the remaining
arrearage twice, once directly to Beneficial and once indirectly through the
trust ee.

To renedy this situation, the debtor has filed an objection to Beneficial’s
claim This, of course, makes no sense whatever. |If its claimis disallowed,
it could be conpelled, assum ng a properly filed and served adversary
proceeding, to refund everything it was paid. Disallowed clains are entitled
t o not hi ng.

The problemis not with the proof of claim It is with the debtor who signed
escrow instructions that permtted a double paynent. |If the debtor wants to
recover the double paynent he nust file the appropriate adversary proceedi ng
agai nst Beneficial to recover the funds. This cannot be done in a contested
matter as here attenpted by the debtor. See Fed.R Bankr.P. 7001.

04-21263- A-13L  KI SHORE SARUP HEARI NG - MOTI ON FOR
SPS #1 RELI EF FROM AUTQOVATI C STAY
VI NDER RAY, ET AL., VS 4-2-04 [25]

X Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The nmotion will be granted pursuant to 11 U.S.C. §
362(d) (1) to pernmit the creditor to conduct a nonjudicial foreclosure sale and
to obtain possession of the subject property follow ng sale.

This is the fourth chapter 13 petition filed by the debtor in quick succession
over a period of approximtely four years.

The first, Case No. 00-26053, was filed on May 23, 2000 and was disnissed at
the request of the trustee on Septenber 12, 2000. It was dism ssed because the
debtor failed to nake tinely plan paynents.

The second, Case No. 00-31410, was filed on Cctober 13, 2000 before the first
case was even dismissed. On April 9, 2003 the second petition was di sm ssed on
the notion of the chapter 13 trustee because the debtor had failed to make plan
paynent s.

The third case, Case No. 03-31265, was filed on October 15, 2003. The trustee
moved to disniss the case. The notion was based on the failure of the debtor
to make plan paynments in excess of $6,000. The case was di sm ssed on February
3, 2004.

May 11,2004 at 9:00 a.m.
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This | atest case was filed on February 10, 2004

During this progression of cases, the creditor’s pre-petition arrearage, as
reflected in its proofs of claimin each case, has increased from$0 to over
$33,000 (or, if the debtor is to be believed, to $21,000). Further, the
creditor’s claimmtures on Decenber 1, 2004. Therefore, any plan may not j ust
cure the arrearage; the entire clai mnust be paid during the case.

The court concludes that the debtor is filing successive petitions w thout the
intention or ability to performa plan.

The debtor has an established track record of failure in this court. Wile the
parties are given to hyperbole seemintent on slinging nmud at one another, the
bottomline for the court is that the debtor very recently filed a chapter 13
case and it failed. He was unable to make tinely plan paynents because of a

sl owi ng of business in Decenber 2003.

There is nothing in the debtor’s opposition that convinces the court that the
exact sanme result will not occur in this case. And, while it is true that the
nature of the debtor’s business probl ens have been many (tax problens, a fire
the default to the creditor) and have changed in nature over the |last several
years, the fact remains that he has been in constant financial distress and
every prior attenpt to reorganize has failed. There cones a tinme when it is
abundantly clear that it is not in the cards and the debtor has conme to that
poi nt .

The creditor asserts that this petition and the proposed plan have been filed
in bad faith. It is incunbent on the debtor to show that he is proceeding in
good faith. See 11 U.S.C. § 1325(a)(3). The creditor also maintains that no
plan is in prospect. See 11 U.S.C. 8§ 1325(a)(6). Wile the creditor has nade
the assertion, the debtor has the burden of proving that he has acted in good
faith and that the plan, unlike his prior plans, is feasible. See 11 U S.C §
362(g)(2); Fed. R Bankr. P. 3015(f). The debtor has not convinced the court

There is anple cause to termnate the automatic stay.

The | oan docunentation contains an attorney’'s fee provision and the novant is
an over-secured creditor. Fees and costs of $750 or, if |less, the anpunt
actual ly payable by the novant to its counsel of record on this notion, are
awar ded pursuant to 11 U.S.C. § 506(b). These fees may be enforced against the
movant’s collateral. This award may not be enforced agai nst the debtor
personal ly. However, if the debtor wi shes to cure the | oan default, these fees
nmust be paid by the debtor directly to the novant.

The 10-day period specified in Fed. R Bankr.P. 4001(a)(3) is waived. This
relief is effective for a period of 180-days.

04-21263- A-13L  KI SHORE SARUP HEARI NG - OBJECTI ONS TO

SPS #2 CONFI RVATI ON OF PLAN BY
VI NDER RAY & FRANCES HAMVOND
4-2-04 [22]

X Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: For the sane reasons the court has termnated the automatic
stay (DCN SPS-1), the court denies confirmation. The plan does not conply with
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11 U.S.C. § 1325(a)(3) and (6).

04-21263- A-13L Kl SHORE SARUP HEARI NG - MOTI ON TO

SPS #3 DI SM SS CASE AND REQUEST
FOR SANCTI ONS
4-2-04 [16]

X Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The nmotion will be granted in part.

The assertion that the filing of this petition violated 11 U. S.C. § 109(g) is
wrong. The order dismssing the prior case made no finding or conclusion that
the di smissal was because the debtor had willfully di sobeyed a court order.
Therefore, section 109(g)(1) is not applicable. Further, the dismssal was not
a voluntary dism ssal. Therefore, section 109(g)(2) is not applicable.

The request for sanctions against the debtor’s attorney will be denied. The
notion is based on 28 U.S.C. § 1927. Section 1927 pernits a “court of the
United States” to shift fees and costs to an opponent’s attorney if that
attorney has unreasonabl e and vexatiously nmultiplied litigation.

As an Article 1 court, the bankruptcy court is not considered a court of the
United States within the meani ng of section 1927. Accord In re Deville, 280
B.R 243, (B.A.P. 9" Cir. 2002); Perroton v. Gray (In re Perroton), 958 F.2d
889, 896 (9" Cir. 1992); Deternman v. Sandoval (In re Sandoval), 186 B.R 490,
495- 96 (B.A.P. 9" Cir. 1995). Therefore, the request for sanctions will be
deni ed.

However, the petition will be dism ssed for the same reasons given for
termnating the automatic stay (DCN SPS-1). See 11 U.S.C. 8§ 1307(c)(1).

04-22675- A-13L  RONALD/ VI VI AN KUYKENDALL HEARI NG - ORDER TO SHOW
CAUSE RE DI SM SSAL OF CASE OR
| MPOSI TI ON OF SANCTI ONS
4-20-04 [12]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The petition will be dism ssed.

The court granted the debtor permssion to pay the filing fee in installnents.
The installnent in the anpbunt of $43 due on April 16, 2004 was not pai d.

Further, a review of the court’s file indicates that the debtor has failed to
file a proposed chapter 13 plan within the tine required by Fed. R Bankr.P
3015(b) and schedul es and a statenment of financial affairs within the tine
requi red by Fed. R Bankr.P. 1007(c).

Finally, the debtor failed to appear at the first neeting of creditors as
ordered by the court.

The failure of the debtor to pay the filing fee as ordered, to appear at the
first neeting as ordered, and to file docunents as required by the rules
i ndicates that the debtor has willfully failed to appear before the court in
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the proper prosecution of the debtor’s bankruptcy case. Accordingly, the
di snmissal of the case is pursuant to section 109(g) (1) of the Bankruptcy Code.

02-33576-A-13L  RHONDA JOHNSON HEARI NG - TRUSTEE’ S

LIL #1 NOTI CE OF DEFAULT AND
APPL| CATI ON TO DI SM SS
3-10-04 [18]

O Tel ephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The petition will be disnissed.

On March 10, 2004, the trustee filed a Notice of Default and Application to
Dismiss reciting that the debtor had failed to pay $3,704.77 in plan paynents.
This notice was served on the debtor and the debtor’s attorney on March 10.

This notice of default is authorized by General Order 01-02, § 7, which
provides: “If the debtor fails to make any plan payment pursuant to a confirmed
plan, including direct payments to creditors, the Trustee may mail to the
debtor and the debtor’s attorney written notice of the default. If the debtor
believes that there is no such default, the debtor shall set a hearing within
30 days of the mailing of the notice with 14 days notice to the Trustee. If
the court concludes that there has been a default, the case will be dismissed.
Alternatively, debtors may acknowledge that payments have not been made and,
within 30 days of the mailing of the notice, either cure the default by payment
or by filing a modified plan and a motion to confirm the modified plan. If the
debtor’s financial condition has changed, amended Schedules I and J shall be
filed with the motion to modify. Debtors shall have 30 days from the filing of
the motion and proposed modified plan to obtain court approval of the modified
plan. If the debtor fails to timely set a hearing on the Trustee’s notice, or
cure the default by payment, or file a proposed modified plan and motion, or
perform the modified plan pending its approval, or obtain approval of the
modified plan, the case will be dismissed without a hearing on the Trustee’s
application.”

This provision is applicable to all chapter 13 cases. GCeneral Order 01-02, ¢
1(a) provides: “This order relates to chapter 13 cases filed in or transferred
to the Eastern District of California and supersedes any previous orders in
conflict with its provisions. This order applies to chapter 13 cases filed on
or after March 1, 2001. Paragraphs 7, 8, 9, and 10, however, apply to all
pending cases.”

There are, then, three alternatives. (1) Cure the default within 30 days of
the notice of default. (2) Wthin 30 days of the notice of default, file a
nmotion to confirma nodified plan and a nodified plan in order to cure/suspend
the default stated in the notice of default. Once filed, the debtor has an
additi onal 30 days to obtain confirmation of the nodified plan. (3) Contest
the notice of default by setting a hearing within 30 days of the notice of
default on 14 days of notice to the trustee.

The debtor has exercised no of these options. Absent sonme mtigating factor
suggesting that the debtor should be given nore tinme to cure the default,
contest the default, or nodify the plan, the case will be di sm ssed.
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03-32484- A-13L CHERYL MCKI NZI E HEARI NG - MOTI ON FOR
CIY #2 CONFI RVATI ON OF FI RST AMENDED
CHAPTER 13 PLAN
3-24-04 [43]

X Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The notion to confirmthe chapter 13 plan will be denied
and the objection will be sustai ned.
The plan does not propose to pay all unsecured clainms in full. Therefore, all

of the debtor’s income not necessary to her and her famly’s mai ntenance and
support nust be contributed to the plan. See 11 U.S.C. § 1325(h).

The debtor is not contributing all disposable inconme to the plan. The debtor

i s deducting the purchase of $100 of savi ngs bonds from her paycheck. Further,
the debtor is over-withholding resulting in a tax refund of approxi mately

$1, 500 per year or $125 a nonth. |t also appears that the debtor’s incone has
i ncreased by approximately $100 a nonth since the petition was filed.

Al so, the debtor adnmitted at the first nmeeting that she expects to receive a
settlenment of a claimarising out of an auto accident and that a portion of the
claimis not exenpt. The plan, however, does not include an anbunt equival ent
to the nonexenpt portion of the claim This is required by 11 U S C. §
1325(a)(4).

02-30087-A-13L MARY MOULTR E HEARI NG - MOTI ON TO
MAM #4 CONFI RM AVENDED CHAPTER 13
POST- CONFI RVATI ON
3-22-04 [55]

O Tel ephone Appearance
® Trustee Agrees with Ruling

Tentative Ruling: The motion to nodify the confirned plan will be denied and
the objection will be sustained.

There is no evidence with the objection explaining why the debtor defaulted
under the confirned plan, denonstrating that the problems) have been
rectified, and proving that the debtor now has the ability to make an even

| arger plan paynment. The debtor has not carried the burden of proving the
proposed plan’s feasibility. See 11 U S.C. § 1325(a)(6); Meyer v. Hill (Inre
Hll), 268 B.R 548, 552 (B.A. P. 9" Cir. 2001) (the debtor has the burden of
proof of all essential elenments of plan confirnmation).

The court notes that the trustee was not served at his correct mailing address,
P. O Box 1858. Nonethel ess, the trustee has responded to the notion and has
not raised the defective service. It is waived.
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03-31293-A-13L DON G LBERT HEARI NG - OBJECTI ON TO
WSS #1 CLAI M OF | RONGATE APARTMENTS
3-24-04 [23]

O Tel ephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be overruled and the court abstains so
that the debtor’s liability to the creditor can be deternined in the pending
state court litigation.

The proof of claimis prim facie evidence of the validity of the claimand its
amount. Fed. R Bankr.P. 3001(f). The objecting party has the burden to
“produce evidence which, if believed, would refute at |east one of the

all egations that is essential to the clainmis | egal sufficiency.” Iln re
Consol i dated Pi oneer Mrtgage, 178 B.R 222, 225 (B.A P. 9" Cir. 1995). The
debt or has produced no evidence to support any of the assertions in the

obj ecti on.

Wil e superficially it appears the clai mof Irongate and Marchbrook are
simlar, the nost that can be said is that they are based on the sane
transaction. That is, Marchbrook contracted with the debtor or an entity owned
by the debtor to provide electrical contracting services. The debtor or his
entity then subcontracted with Irongate. It contends it was not paid by

debt or.

There is pending litigation in state court. G ven that the clainms and counter-
clainms are all based on state |aw given the nunber of parties and rel ated
clainms, and given the pendency of state court litigation, the court abstains
pursuant to 28 U.S.C. 8 1334(c)(1) so that the liability of the debtor can be
det er m ned.

03-31293-A-13L DON G LBERT HEARI NG - OBJECTI ON TO
WSS #2 CLAI M OF MARCHBROOK BU LDI NG CO.
3-24-04 [20]

O Tel ephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be overruled and the court abstains so
that the debtor’s liability to the creditor can be determi ned in the pending
state court litigation.

The proof of claimis prina facie evidence of the validity of the claimand its
amount. Fed. R Bankr.P. 3001(f). The objecting party has the burden to
“produce evidence which, if believed, would refute at |east one of the

all egations that is essential to the clainmis | egal sufficiency.” 1In re
Consolidated Pi oneer Mrtgage, 178 B.R 222, 225 (B.A.P. 9" Cir. 1995). The
debt or has produced no evidence to support any of the assertions in the

obj ecti on.

Wil e superficially it appears the claimof Irongate and Marchbrook are
simlar, the nost that can be said is that they are based on the sane
transaction. That is, Marchbrook contracted with the debtor or an entity owned
by the debtor to provide electrical contracting services. The debtor or his
entity then subcontracted with Irongate. It contends it was not paid by

debt or.
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There is pending litigation in state court. G ven that the clainms and counter-
clainms are all based on state |aw given the nunber of parties and rel ated
clains, and given the pendency of state court litigation, the court abstains
pursuant to 28 U.S.C. 8§ 1334(c)(1) so that the liability of the debtor can be
det er m ned.

01-30194- A-13L PAULI NE NOR EGA CONT. HEARI NG - MOTI ON FOR
WGM #1 RELI EF FROM AUTOVATI C STAY ETC
ALLI ANCE MORTGAGE, VS. 3-16-04 [94]

O Tel ephone Appearance
X Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied. The opposition establishes that
the debtor is either current or substantially current with the post-petition

i nstal |l ment paynments to the nmovant. There is no cause to terninate the
automati c stay.

The court recognizes that there may be a minor default caused by, if it

beli eves the debtor, the failure of the novant to send paynment coupons and to
pronptly credit paynents or, if the court believes the novant, the failure of
the debtor to tinely tender paynents. The court does not resolve the issue.
It concludes only that with the tender of the two previously unnegoti ated
paynments, any default is too minor to warrant term nation of the automatic
stay.

No fees and costs are awarded.

04-22295- A-13L  JULI E FRATTI NI HEARI NG - OBJECTI ONS TO

MB #1 PROPOSED CHAPTER 13 PLAN
AND CONFI RVATI ON THEREOF BY
COUNTRYW DE HOMVE LOANS, | NC.
4-8-04 [9]

X Tel ephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be overrul ed.

The objection to the length of the plan and to the period over which the
default on the objecting creditor’s secured claimw Il be cured will be
overruled. The plan’s length is 36 nonths. Al of the plan paynents, |ess
trustee’s conpensation, debtor’s attorney’ s conmpensation, and the ongoi ng

nort gage paynent to the objecting creditor, will go to the objecting creditor.
The debtor’s inconme and nonthly expenses do not permt paynment over a shorter
peri od.

The objection that the plan under-estimtes the arrears owed on each claimwil|
be overruled. The fact that the plan under-estimates the pre-petition arrears
owed to the objecting creditor is not a basis for contending that the plan

violates 11 U.S.C. 88 1322(b)(2) & 1325(a)(5)(B) because the secured claimwll

not be paidin full. The plan provides: “A timely proof of claim must be filed
by or on behalf of a creditor, including a secured creditor, before a claim may
be paid pursuant to this plan . . . The proof of claim, not the plan or the

schedules, shall determine the amount and classification of a claim. If a
claim is provided for by this plan and a proof of claim is filed, dividends
shall be paid based upon the proof of claim unless the granting of a valuation
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or a lien avoidance motion, or the sustaining of a claim objection, affects the
amount or classification of the claim.” The claimw Il be paid in full as
requi red by section 1325(a)(5)(B) and the claimis not being nodified as

prohi bited by section 1322(b)(2).

VWhile the size of the claimmay inpact the ability of the debtor to conplete
the plan within the proposed term the court need not take this issue up at
this time. First, there is no evidence that the plan will not be conpl eted
within its stated term This will depend on the amount of the other clains

whi ch have not yet been filed. Second, the plan states: “ If necessary to
complete this plan, the term shall be extended up to 6 months, but the plan may

not exceed 60 months in length.” Third, if the plan cannot be conpleted within
its stated term plus an additional 6 nmonths not to exceed 60 nonths, the case
will be disnissed unless the plan is pronptly anmended. The inability of the

plan to be conpleted within its termis cause for dismssal

The objection that the plan does not pay interest on the pre-petition arrears
as required by Rake v. WAde is puzzling since the plan actually requires the
debtor to pay slightly nore interest than the contract rate on the pre-petition

arrears. This objection will be overrul ed.
02-25997- A-13L  CLI NTOV SUSAN VELLS HEARI NG - MOTI ON TO
JRH #6 VALUE COLLATERAL OF NGO FI NANCI AL

4-9-04 [56]

O Tel ephone Appearance
R Trustee Agrees with Ruling

Tentative Ruling: The motion purports to be a valuation notion. However, the
noti on does not seek to value the collateral of the creditor. It asserts that
because the claimis owed by Susan Wells and was incurred by her prior to
marriage to Cinton Wlls, Clinton Wells has no liability for it and it cannot
encunber property he acquired prior to the narriage or that is his separate
property. Wiile the court agrees with this assertion, it cannot grant a

val uation notion because it is not being asked to value collateral. It is
bei ng asked to disallow a claim

The court will treat the valuation notion as a clai mobjection. However ,
because | ess than 44 days’ notice was given, it nust permt the claimant to
appear at the hearing to oppose the objection.

Because this objection to a proof of claimhas been set for hearing on |ess
than the 44 days’ notice to the clainmant required by Local Bankruptcy Rul e
3007-1(d) (1) (effective Dec. 23, 2002), it is deened brought pursuant to Local
Bankruptcy Rule 3007-1(d)(2). Therefore, the creditor and any other party in
interest need not file witten opposition prior to the hearing and they may
rai se opposition orally at the hearing. |If a colorable defense to the
objection is raised, the court may assign a briefing schedule and a fina
hearing date and tinme or, if there is no need to develop the record further,
consider the nerits of the objection. If there is no opposition raised at the
hearing, the court will consider the nerits of the objection
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34.

Matters called beginning at 10:30 a.m.

01-33815- A-13L LI NDA CALDWELL- BAZENORE HEARI NG - APPLI CATI ON

FF #5 RE: FEES AND EXPENSES I N
CHAPTER 13 CASE ($1, 449. 00)
4-19-04 [ 66]

O Tel ephone Appearance

Because | ess than 28 days’ notice of the hearing was given by the debtor’s
attorney, this notion is deened brought pursuant to Local Bankruptcy Rule 9014-
1(f)(2). Consequently, the creditors, the trustee, the United States Trustee,
and any other parties in interest were not required to file a witten response
or opposition to the notion. |If any of these potential respondents appear at
the hearing and offers opposition to the notion, the court will set a briefing
schedul e and a final hearing unless there is no need to devel op the record
further. |If no opposition is offered at the hearing, the court will take up
the nmerits of the notion

04-23931- A-13L  SUNNY SAHOTA HEARI NG - MOTI ON FOR
HAW #10 RELI EF FROM AUTOVATI C STAY ETC
BART VOLEN, VS. 4-29-04 [28] OS.T.

O Tel ephone Appearance

Because | ess than 28 days’ notice of the hearing was given by the noving
creditor, this nmotion is deenmed brought pursuant to Local Bankruptcy Rule 9014-
1(f)(2). Consequently, the other creditors, the debtor, the trustee, and any
other parties in interest were not required to file a witten response or
opposition to the nmotion. |If any of these potential respondents appear at the
heari ng and offers opposition to the notion, the court will set a briefing
schedul e and a final hearing unless there is no need to develop the record
further or the exigencies of the case require the matter to be resol ved

i mediately. |f no opposition is offered at the hearing, the court will take
up the nerits of the notion

04-23931- A-13L SUNNY SAHOTA HEARI NG - MOTI ON FOR
HAW #2 RELI EF FROM AUTOVATI C STAY
BART VOLEN, VS. 4-26-04 [10]

O Tel ephone Appearance

Because | ess than 28 days’ notice of the hearing was given by the noving
creditor, this notion is deened brought pursuant to Local Bankruptcy Rule 9014-
1(f)(2). GConsequently, the other creditors, the debtor, the trustee, and any
other parties in interest were not required to file a witten response or
opposition to the notion. |f any of these potential respondents appear at the
hearing and offers opposition to the notion, the court will set a briefing
schedul e and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the nerits of the notion
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04-22660- A-13L JANMAL FARACH HEARI NG - MOTI ON FOR
JLS #1 RELI EF FROM AUTOVATI C STAY
GREG VELASQUEZ, ET AL., VS 4-27-04 [15]

O Tel ephone Appearance

Because | ess than 28 days’ notice of the hearing was given by the noving
creditor, this notion is deenmed brought pursuant to Local Bankruptcy Rule 9014-
1(f)(2). GConsequently, the other creditors, the debtor, the trustee, and any
other parties in interest were not required to file a witten response or
opposition to the nmotion. |f any of these potential respondents appear at the
heari ng and offers opposition to the notion, the court will set a briefing
schedul e and a final hearing unless there is no need to devel op the record
further. |If no opposition is offered at the hearing, the court will take up
the nerits of the notion

03-30275- A-13L STEPHEN CARLENE M LLER HEARI NG - MOTI ON FOR
DGN #1 RELI EF FROM AUTOVATI C STAY
FORD MOTOR CREDI T COVPANY, VS. 4-27-04 [19]

O Tel ephone Appearance

Because | ess than 28 days’ notice of the hearing was given by the noving
creditor, this nmotion is deenmed brought pursuant to Local Bankruptcy Rule 9014-
1(f)(2). Consequently, the other creditors, the debtor, the trustee, and any
other parties in interest were not required to file a witten response or
opposition to the notion. |f any of these potential respondents appear at the
hearing and offers opposition to the notion, the court will set a briefing
schedul e and a final hearing unless there is no need to devel op the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the notion

02- 33882- A-13L FREDERI CO DOMONDON HEARI NG - MOTI ON FOR
EE #1 RELI EF FROM AUTOVATI C STAY
BENEFI Cl AL CALI FORNI A I NC., VS 4-27-04 [41]

X Tel ephone Appearance

Because | ess than 28 days’ notice of the hearing was given by the noving
creditor, this nmotion is deened brought pursuant to Local Bankruptcy Rul e 9014-
1(f)(2). GConsequently, the other creditors, the debtor, the trustee, and any
other parties in interest were not required to file a witten response or
opposition to the motion. |If any of these potential respondents appear at the
heari ng and offers opposition to the notion, the court will set a briefing
schedul e and a final hearing unless there is no need to develop the record
further. |If no opposition is offered at the hearing, the court will take up
the nerits of the notion

01-24890- A-13L RI TA LUGO HEARI NG - MOTI ON TO

CRR #1 MODI FY CHAPTER 13 PLAN
AFTER CONFI RVATI ON
4-20-04 [58]

X Tel ephone Appearance

Because | ess than 28 days’ notice of the hearing was given by the debtor, this
notion is deemed brought pursuant to Local Bankruptcy Rule 9014-1(f)(2).
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Consequently, the creditors, the trustee, the United States Trustee, and any
other parties in interest were not required to file a witten response or
opposition to the nmotion. |If any of these potential respondents appear at the
heari ng and offers opposition to the notion, the court will set a briefing
schedul e and a final hearing unless there is no need to develop the record
further. |If no opposition is offered at the hearing, the court will take up
the nerits of the notion.

04-22992- A-13L  TI MOTHY/ CYNTHI A STAPP HEARI NG - MOTI ON FOR
SW #1 RELI EF FROM AUTOVATI C STAY
GVAC, VS. 4-23-04 [14]

X Tel ephone Appearance

Because | ess than 28 days’ notice of the hearing was given by the noving
creditor, this notion is deened brought pursuant to Local Bankruptcy Rule 9014-
1(f)(2). GConsequently, the other creditors, the debtor, the trustee, and any
other parties in interest were not required to file a witten response or
opposition to the notion. |f any of these potential respondents appear at the
hearing and offers opposition to the notion, the court will set a briefing
schedul e and a final hearing unless there is no need to devel op the record
further. If no opposition is offered at the hearing, the court will take up
the nmerits of the notion
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THE FINAL RULINGS BEGIN HERE

02-25100- A-13L RONI LO SENI N RAPATALO HEARI NG - MOTION TO
DJC #1 CONFI RM FI RST MODI FI ED
CHAPTER 13 PLAN
4-5-04 [54]
Final Ruling: This notion to nodify a plan has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the motion. Cf. CGhazali v. Mran, 46
F.3d 52, 53 (9'" Gir. 1995). The defaults of these respondents are entered and
the matter will be resolved w thout oral argunent.

The notion will be granted. No objections to confirmation have been fil ed.
The nodified plan conmplies with 11 U S. C. 88 1322(a) & (b), 1323(c), 1325(a),
and 1329.

02-20701- A-13L MARTI N PATRI CI A SPLI NTER CONT. HEARI NG - MOTI ON FOR

JY #1 RELI EF FROM AUTOVATI C STAY
BANK ONE, VS. 3-23-04 [75]
Final Ruling: The notion will be disnm ssed without prejudice at the request

of the nobvant.

04-20002- A-13L  AUSTI N/ LAUR NA CHADWELL HEARI NG - DEBTORS OBJECTI ON TO
FF #1 CLAI M OF LONG BEACH MORTGAGE CO
3-16-04 [21]

Final Ruling: This objection to the proof of claimof Long Beach Mrtgage
Company has been set for hearing on at |east 44 days’ notice to the claimant as
requi red by Local Bankruptcy Rule 3007-1(d)(1)(ii). The failure of the
claimant to file witten opposition at |east 14 cal endar days prior to the
hearing is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9" Cir. 1995). The claimant’s default is
entered and the objection will be resolved w thout oral argunent.

The objection will be sustained. The proof of claimincludes in the figure for
the pre-petition arrearage the February 2004 installnment. This was an

install nment that fell due after the filing of the petition. This portion of
the proof of claimis disallowed.

The objection to the late charges included in the pre-petition arrearage is

al so disallowed. There is nothing in the proof of claimto indicate when these
charges accrued or when the debtor’s paynents were received. The creditor has
not come forward with any such information in response to the objection.

The proof of claimis prima facie evidence of the validity of the claimand its
amount. Fed. R Bankr.P. 3001(f). The objecting party has the burden to
“produce evidence which, if believed, would refute at |east one of the

all egations that is essential to the clainmis | egal sufficiency.” 1In re
Consol i dated Pi oneer Mrtgage, 178 B.R 222, 225 (B.A P. 9" Cr. 1995). The
debtor has carried this burden but the clainmnt has not cone forward with any
addi ti onal evidence as to the | ate charges.
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Because the cl ai mant cannot rely on this presunption of validity, the clai mant
“has the burden of proving the reasonabl eness of its fee claim . . .” Atwod
v. Chase Manhattan Mdrtgage Co. (In re Atwood), 293 B.R 227 (B.AP. 9" Gir.
2003). “The requirenent of reasonabl eness requires sone evidence on that
guestion once debtors objected, pointing out the m ssing essential elenent.
[Citation onmitted.] As [the claimant] had the affirmati ve burden of show ng
reasonabl eness as a matter of |law, the objection, as here, need only note the
absence of any such show ng, and does not require evidence of support.
[Citation onmitted.] |In effect, the om ssion of the proof of claimto address
an essential element of the substantive claimdeprives [the claimant] of the
favorabl e Rul e 3001(f) evidentiary presunption regarding validity and anmount.
[Citation omitted.]”

04-20002- A-13L  AUSTI N LAURI NA CHADWELL HEARI NG - DEBTORS OBJECTI ON TO

FF #2 CLAI M OF MARSHALL MEDI CAL CENTER
3-16-04 [30]

Final Ruling: This objection to the proof of claimof Mrshall Medical

Center has been set for hearing on at |east 44 days’ notice to the claimnt as
requi red by Local Bankruptcy Rule 3007-1(d)(1)(ii). The failure of the
claimant to file witten opposition at |east 14 cal endar days prior to the
hearing is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9" Cir. 1995). The claimant’s default is
entered and the objection will be resolved w thout oral argunent.

The objection will be sustained. Consequently, the claamwll be allowed as a
general unsecured claim The claimis based on the pre-petition medica
services. Such clains are not entitled to priority status. 11 U S.C. 8§ 507.

04-22802- A-13L  KENNETH SHELTON HEARI NG - ORDER TO SHOW
CAUSE RE DI SM SSAL OF CASE OR
| MPOSI TI ON OF SANCTI ONS
4-23-04 [15]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter. Accordingly, it is renoved from
cal endar for resolution wi thout oral argument.

The case shall renmin pending and the order to show cause wi |l be di scharged.
The remai nder of the installment filing fee has been paid in full.

02-31703-A-13L  PATRI Cl A JONES HEARI NG - MOTI ON TO

PGM #5 MODI FY CHAPTER 13 PLAN
AFTER CONFI RVATI ON
3-26-04 [63]

Final Ruling: This notion to nodify a plan has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the motion. Cf. Chazali v. Mran, 46
F.3d 52, 53 (9'" Gir. 1995). The defaults of these respondents are entered and
the matter will be resolved w thout oral argunent.

The notion will be granted. No objections to confirmati on have been fil ed.
The nodified plan conplies with 11 U S.C. 88 1322(a) & (b), 1323(c), 1325(a),
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and 1329.

00- 31404- A-13L  DONALD ROUSE HEARI NG - SI XTH | NTERI M

SAC #10 APPLI CATI ON FOR ATTORNEYS FEES COF
SCOTT A. COBEN & ASSOO ATES
($1,599. 72 FEES; $272.78 EXP.)
3-30-04 [176]

Final Ruling: Thi s conpensati on notion has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the trustee, the debtor, the United States Trustee, and
any other party in interest to file witten opposition at |east 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is

consi dered as consent to the granting of the notion. Cf. Ghazali v. Mran, 46
F.3d 52, 53 (9'" Gir. 1995). The defaults of the above-nentioned parties in
interest are entered and the matter will be resolved without oral argunent.

The nmotion will be granted. The additional fees represent reasonabl e
conpensation for actual, necessary, and beneficial services rendered to the
debtor. Any retainer may be drawn upon and the bal ance of the approved
conpensation is to be paid through the plan in a manner consistent with the
pl an and the Chapter 13 Fee Cuidelines, if applicable.

02-29604- A-13L VERL G LDER CONT. STATUS CONFERENCE
02- 2525 11-4-02 [1]

VERL G LDER VS,

PEELE FI NANCI AL CORP., ET AL.

Final Ruling: G ven that the court has granted the notion to disniss the
adversary proceedi ng, the status conference is concl uded.

02-29604- A-13L VERL G LDER CONT. HEARI NG - MOTI ON

02- 2525 BHS #1 TO DI SM SS ADVERSARY PROCEEDI NG
VERL G LDER VS. FOR LACK OF PROSECUTI ON AND
PEELE FI NANCI AL CORP., ET AL. THE DEATH OF THE PLAI NTI FF

2-10- 04 [ 29]

Final Ruling: The court finds that a hearing will not be helpful toits
consi deration and resolution of this matter. Accordingly, it is renmoved from
cal endar for resolution without oral argunent.

The debtor and plaintiff died after the petition and the adversary proceedi ng
was filed. This notion concerns only the adversary proceeding.

This notion was filed and served on counsel of record for the debtor nore than
90 days ago. No notion has been nade to substitute another person or
representative for the plaintiff. No opposition has been filed to this notion.
Therefore, the adversary proceeding nmust be dism ssed pursuant to Fed. R Civ.P
25(a) (1) as incorporated by Fed.R Bankr.P. 7004 (“Unless the notion for
substitution is made not |ater than 90 days after the death is suggested upon
the record by service of a statenment of the fact of the death . . ., the action
shal | be dismi ssed as to the deceased party.”).
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03-23705- A-13L  CHRI STOPHER POVPEY, SR HEARI NG - OBJECTI ON TO CLAI M
VWV #2 OF | NTERNAL REVENUE SERVI CE
3-16-04 [38]

Final Ruling: Thi s objection to the proof of claimof the IRS has been set
for hearing on at |least 44 days’ notice to the clainmant as required by Local
Bankruptcy Rule 3007-1(d)(1)(ii). The failure of the claimant to file witten
opposition at | east 14 cal endar days prior to the hearing is considered as
consent to the sustaining of the objection. Cf. Ghazali v. Mran, 46 F.3d 52,
53 (9'" Cir. 1995). The claimant’s default is entered and the objection wll
be resol ved wi t hout oral argunent.

Despite the foregoing, the objection will be disnm ssed w thout prejudice.

First, the IRS filed an anended proof of claimon March 19 which reduces its
priority claimfor 2002 incone taxes to $1,831 plus pre-petition interest of
$12.08. This corresponds with the position taken in the objection to the
original proof of claim The objection is noot.

Second, service is defective. Local Bankruptcy Rule 2002-1(c) provides:

“Notice to the Internal Revenue Service. In addition to addresses specified on
the roster of governmental agencies maintained by the Clerk, notices 1in
adversary proceedings and contested matters relating to the Internal Revenue
Service shall be sent to all of the following addresses: 1) United States
Department of Justice Civil Trial Section, Western Region, Box 683, Ben
Franklin Station, Washington, D.C. 20044, 2) United States Attorney . . .;
and, 3) Internal Revenue Service at the addresses specified on the roster of
governmental agencies maintained by the Clerk.”

The proof of service reveals that the Department of Justice was not served with
t he objection.

03-25406- A-13L  MARY HENRY HEARI NG - MOTI ON TO
AMVH #1 APPROVE FI RST MODI FI ED PLAN
3-31-04 [ 20]

Final Ruling: This motion to confirman anended pl an has been set for

hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective
Dec. 23, 2002). The failure of the trustee, the creditors, the United States
Trustee, and all other potential respondents to file witten opposition at

| east 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f)(1)(ii) is considered as consent to the granting of the notion. Cf.
Ghazali v. Mran, 46 F.3d 52, 53 (9" Cir. 1995). The defaults of these
respondents are entered and the matter will be resolved wi thout oral argunent

The nmotion will be granted. There are no tinmely objections to the anended
plan. 11 U S.C § 1323 pernmits the debtor to anmend the plan any time prior to
confirmation. The anmended plan conplies with 11 U. S.C. 88 1322 and 1325(a) and
is therefore confirned

04-21513- A-13L ERI CA ROBERTS HEARI NG - CBJECTI ON TO
NLE #1 CONFI RVATI ON OF PLAN BY TRUSTEE
4-12-04 [22]

Final Ruling: The court finds that a hearing will not be helpful to its
consi deration and resolution of this matter. Accordingly, it is renmoved from

May 11,2004 at 9:00 a.m.
- Page 26 -



52.

53.

54.

cal endar for resolution wthout oral argunent.

The objection will be sustained. Taking into account the stream of paynments
prom sed by the plan and the anobunt of clains to be paid, the plan will not be
conpleted within 60 nonths as required by 11 U S. C. § 1322(d). It will take 66
nonths to conplete the plan.

The debtor has 15 days from service of an order sustaining the objection to
file an amended or nodified plan and a notion to confirmit. Once filed, the
debtor shall set the notion for hearing on the earliest possible available
hearing date consistent with Local Bankruptcy Rule 9014-1(f)(1) (as anmended
12/23/02). If the debtor fails to neet either deadline, the case will be

di smissed on the trustee’s ex parte application.

03-32015- A-13L ALCOUS/ BRANDY ROBI NSON HEARI NG - MOTION TO
SPB #1 APPROVE DEBTCRS' FI RST AMENDED
PLAN

3-25-04 [22]

Final Ruling: This nmotion to confirman anended pl an has been set for

hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective
Dec. 23, 2002). The failure of the trustee, the creditors, the United States
Trustee, and all other potential respondents to file witten opposition at

| east 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f)(21)(ii) is considered as consent to the granting of the notion. Cf.
Ghazali v. Mran, 46 F.3d 52, 53 (9" Cir. 1995). The defaults of these
respondents are entered and the natter will be resolved wi thout oral argunent

The nmotion will be granted. There are no tinely objections to the anended
plan. 11 U S.C. 8§ 1323 permts the debtor to amend the plan any tinme prior to
confirmation. The amended plan conplies with 11 U S. C. 88 1322 and 1325(a) and
is therefore confirmed

00- 31516- A-13L CHARLES/ BARBARA SPEARS HEARI NG - MOTI ON TO
CRR #2 MODI FY CHAPTER 13 PLAN
AFTER CONFI RVATI ON
4-6-04 [27]
Final Ruling: This notion to nodify a plan has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the motion. Cf. Chazali v. Mran, 46
F.3d 52, 53 (9'" Gir. 1995). The defaults of these respondents are entered and
the matter will be resolved w thout oral argunent.

The notion will be granted. No objections to confirmati on have been fil ed.
The nodified plan conplies with 11 U S.C. 88 1322(a) & (b), 1323(c), 1325(a),
and 1329.

04-21416- A-13L DONALD/ ESTHER | SENHART HEARI NG - TRUSTEE' S

NLE #1 OBJECTI ON TO EXEMPTI ONS
4-8-04 [32]

Final Ruling: This objection to the debtor’s exenptions has been set for

hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective
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Dec. 23, 2002). The failure of the debtor to file witten opposition at | east
14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f)(1)(ii) is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Mrran, 46 F.3d 52, 53 (9" Cir. 1995). The debtor’s default is
entered and the matter will be resol ved without oral argument.

Fed. R Bankr.P. 4003(a) requires that exenptions be clained in the schedul es
filed pursuant to Fed.R Bankr.P. 1007 and 11 U.S.C. § 521(1). Rule 1007

requi res these schedules to be filed with the petition or within 15 days of the
filing of the petitions. Fed.R Bankr.P. 1007(c). Here, the petition was filed
on February 13, 2004. The schedul es, including Schedule C, were due no | ater
than February 27. They were not filed until March 10. Because the exenptions
were not tinely clainmed, Schedule C was of no effect. “Unless and until a
debtor files a tinmely claimof exenptions . . . as required by the Bankruptcy
Code and the Federal Rules of Bankruptcy Procedure, there is no ‘list of
property clainmed exenpt’ for the trustee or creditors to oppose.” Petit v.
Fessenden, 80 F.3d 29, 33 (1t Cir. 1996). See also Inre Gegoire, 210 B.R
432 (Bankr. D. R 1. 1987).

The failure to claimtinely exenptions has an inpact on the analysis required
by 11 U.S.C 8§ 1325(a)(4). Section 1325(a)(4) requires the debtor to pay to
unsecured creditors no I ess than they would receive in a chapter 7 |iquidation
on the effective date of the plan. The plan defines its effective date as the
date the petition was filed. |If the debtor is entitled to no exenptions, and
if there is property that could have been exenpted, the return to unsecured
creditors will obviously increase.

The objection of the trustee to all of the exenptions clainmed by the debtor
over $7,800 in exenptions, will be sustained.

The debtor nay file a notion seeking to retroactively extend the tinme for
filing Schedule C and claimng the exenptions. Such a request may be nade
pursuant to Fed.R Bankr.P. 9006(b) (1) and 9024. |If it can be shown, for
exanple, that the failure to tinely clai mexenptions was due to excusabl e

negl ect, the court nmay pernmit the debtor to claimthe late clainmed exenptions.

04-21416- A-13L DONALD/ ESTHER | SENHART HEARI NG - OBJECTI ON TO

NLE #2 CONFI RVATI ON OF PLAN BY TRUSTEE
4-8-04 [29]

Final Ruling: This objection to confirmati on has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the debtor to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the sustaining of the objection. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9" Cir. 1995). The debtor’s default is entered and the
matter will be resolved wi thout oral argunent.

The objection will be sustained.

Fed. R Bankr.P. 4003(a) requires that exenptions be clained in the schedul es
filed pursuant to Fed.R Bankr.P. 1007 and 11 U.S.C. § 521(1). Rule 1007
requires these schedules to be filed with the petition or within 15 days of the
filing of the petitions. Fed.R Bankr.P. 1007(c). Here, the petition was filed
on February 13, 2004. The schedul es, including Schedule C, were due no | ater
than February 27. They were not filed until March 10. Because the exenptions
were not timely clainmed, Schedule C was of no effect. “Unless and until a
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debtor files a tinely claimof exenptions . . . as required by the Bankruptcy
Code and the Federal Rules of Bankruptcy Procedure, there is no ‘list of
property clainmed exenpt’ for the trustee or creditors to oppose.” Petit v.
Fessenden, 80 F.3d 29, 33 (1st Cir. 1996). See also In re Gegoire, 210 B.R
432 (Bankr. D. R I. 1987).

The failure to claimtinely exenptions has an inpact on the analysis required
by 11 U.S.C 8§ 1325(a)(4). Section 1325(a)(4) requires the debtor to pay to
unsecured creditors no |l ess than they would receive in a chapter 7 |liquidation
on the effective date of the plan. The plan defines its effective date as the
date the petition was filed. |If the debtor is entitled to no exenptions, and
if there is property that could have been exenpted, the return to unsecured
creditors will obviously increase.

In this case, the debtor attenpted w thout success to claimover $7,800 in
exenptions. Wthout these exenptions, unsecured creditors would receive $7, 800
in a chapter 7 case. However, the proposed plan will pay unsecured creditors
not hi ng. This does not satisfy 11 U S.C. § 1325(a)(4).

The debtor has two al ternati ves.

The debtor may file a notion seeking to retroactively extend the tine for
filing Schedule C and claimng the exenptions. Such a request nmay be nmde
pursuant to Fed. R Bankr.P. 9006(b) (1) and 9024. If it can be shown, for
exanple, that the failure to tinmely cl ai mexenptions was due to excusabl e
neglect, the court nmay pernmit the debtor to claimthe late clai ned exenpti ons.

Al ternatively, the debtor nmay nove to amend the plan which pays a dividend
based on the absence of any exenptions.

04-21616- A-13L DANETTE/ CARLOS HANSON HEARI NG - CBJECTI ON TO

NLE #1 CONFI RMATI N OF PLAN BY TRUSTEE
4-8-04 [ 23]

Final Ruling: This objection to confirmati on has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the debtor to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the sustaining of the objection. Cf. Ghazali V.
Moran, 46 F.3d 52, 53 (9" Cir. 1995). The debtor’s default is entered and the
matter will be resol ved without oral argumnent.

The plan does not conply with 11 U S.C. 8 1325(a)(4) because unsecured
creditors would receive $11,684 in a chapter 7 liquidation as of the effective
date of the plan. This plan will pay nothing to unsecured creditors.

The debtor has 15 days from service of an order sustaining the objection to
file an anmended or nodified plan and a notion to confirmit. Once filed, the
debtor shall set the notion for hearing on the earliest possible avail able
heari ng date consistent with Local Bankruptcy Rule 9014-1(f)(1) (as anended
12/23/02). |If the debtor fails to neet either deadline, the case will be

di snmissed on the trustee’s ex parte application.

May 11,2004 at 9:00 a.m.
- Page 29 -



57.

58.

59.

03-25720- A-13L  JAMES SI MPSON HEARI NG - TRUSTEE' S
LIL #2 OBJECTI ON TO CLAI M OF BI ORN
CORPORATI ON FOR ACTI ON CARD/
CALI FORNI A FUNDI NG
3-17-04 [49]

Final Ruling: Thi s objection to the proof of claimof Biron Corporation on
behal f of Action Card/California Funding has been set for hearing on at |east
44 days’ notice to the clainmant as required by Local Bankruptcy Rule 3007-
1(d)(1)(ii). The failure of the claimant to file witten opposition at | east
14 cal endar days prior to the hearing is considered as consent to the

sustai ning of the objection. Cf. Ghazali v. Mran, 46 F.3d 52, 53 (9" Cir
1995). The clainmant’s default is entered and the objection will be resolved
Wi t hout oral argunent.

The objection will be sustained. The last date to file a tinely proof of claim
was Septenber 24, 2004. The proof of claimwas filed on February 6, 2004.
Pursuant to 11 U. S.C. § 502(b)(9) and Fed. R Bankr.P. 3002(c), the claimis

di sal | owed because it is untinmely. See In re Osborne, 76 F.3d 306 (9'" Cir.
1996); In re Edelman, 237 B.R 146, 153 (B. A P. 9" Cir. 1999); Ledlin v.

United States (In re Tom an), 907 F.2d 114 (9'" Cir. 1989); Zidell, Inc. v.
Forsch (In re Coastal Al aska), 920 F.2d 1428, 1432-33 (9" Cir. 1990).

01-33625- A-13L JEROVE/ JULI E JOHNSON HEARI NG - MOTI ON TO

PL #7 MODI FY CHAPTER 13 PLAN
AFTER CONFI RVATI ON
4-15-04 [68]

Final Ruling: This notion to nodify a plan has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the notion. Cf. Chazali v. Mran, 46
F.3d 52, 53 (9" Cir. 1995). The defaults of these respondents are entered and
the matter will be resolved w thout oral argunent.

The nmotion will be granted. No objections to confirmati on have been fil ed.
The nodified plan conplies with 11 U S.C. 88 1322(a) & (b), 1323(c), 1325(a),
and 1329.

01- 34025- A-13L JEROVE/ REBECCA LOK HEARI NG - MOTI ON FOR

TJS #1 RELI EF FROM AUTOMATI C STAY
FEDERAL NATI ONAL MIG. ASSCC., VS. 4-12-04 [45]

Final Ruling: The notion will be disnissed without prejudice.

The nmovant has voluntarily disnissed the notion. Because a response to the
motion was filed, the court permts the dismssal on condition that all fees
and costs incurred by the novant in connection with the notion are disall owed.

Counsel for the debtor shall |odge an appropriate order.
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02- 33426- A-13L  ANTHONY/ TAM OZBELENT HEARI NG - MOTI ON FOR
ASW #2 RELI EF FROM AUTOVATI C STAY
4-15-04 [67]

Final Ruling: The court finds that a hearing will not be helpful to its
consi deration and resolution of this matter. Accordingly, it is renmoved from
cal endar for resolution wthout oral argumnent.

The nmotion will be denied. The plan requires the debtor to nake post-petition
i nstal |l nent paynments directly to the novant. The debtor failed to pay tinely
three nmonthly payments. The debtor, however, has cured the default alleged in
the notion. The novant did not file a reply disputing the evidence in the
opposition. Therefore, the court concludes that there is no cause to terninate
the automatic stay.

Because the debtor was in default under the terns of the plan when the notion
was filed, because the | oan docunmentati on contains an attorney’'s fee provision
and because the npvant is an over-secured creditor, fees and costs of $750 or,
if less, the anmbunt actually payable by the novant to its counsel of record on
this notion, are awarded pursuant to 11 U . S.C. §8 506(b). These fees shall be
pai d through the plan on condition that the novant’s proof of claimis anmended
and served on the trustee.

04- 22026- A-13L  DENZI L/ KI MBERLEY KATHVAN HEARI NG - MOTI ON TO VALUE
JSO #1 COLLATERAL OF FI RE THR FT CO.
3-18-04 [10]

Final Ruling: This val uati on notion has been set for hearing on the notice
requi red by Local Bankruptcy Rule 9014-1(f) (1) (effective Dec. 23, 2002). The
failure of the trustee and the creditor to file witten opposition at |east 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered as consent to the granting of the notion. Cf. Ghazali v. Mran,
46 F.3d 52, 53 (9" Cir. 1995). The defaults of the trustee and the creditor
are entered and the matter will be resolved w thout oral argument.

The notion pursuant to Fed. R Bankr.P. 3012 and 11 U.S.C § 506(a) will be
granted. The respondent’s collateral had a val ue of $6,240 on the date the
petition was filed. That date is the effective date of the plan. $6,240 of its
claimis an all owed secured claim \When paid $6,240 and subject to the
conpletion of the plan, its secured claimshall be satisfied in full and the
collateral free of the respondent’s lien. Provided a tinely proof of claimis
filed, the remainder of its claimis allowed as a general unsecured claim

unl ess previously paid by the trustee as a secured claim

04-22026- A-13L  DENZI L/ KI MBERLEY KATHVAN HEARI NG - MOTI ON TO VALUE

JSO #2 COLLATERAL OF SI ERRA CENTRAL C. U
3-18-04 [6]

Final Ruling: The parties have resolved this matter by stipul ation.

03-25328- A-13L EUGENE/ RI TA MOYE HEARI NG - CRDER TO SHOW

CAUSE RE DI SM SSAL AND OR
| MPOSI TI ON OF SANCTI ONS
4-20-04 [31]

Final Ruling: The case shall remain pending and the order to show cause will
be di scharged. The debtor filed an amended nmaster address list. The $26
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filing fee required by 28 U S.C. 8 1930(b) was not tendered with the anendnent.
After the issuance of the order to show cause, however, the fee was paid.

03-25328- A-13L  EUGENE/ Rl TA MOYE HEARI NG - MOTI ON TO

JLB #2 MODI FY AND CONFI RM FI RST ANMENDED
CHAPTER 13 PLAN AFTER CONFI RVATI ON
3-31-04 [24]

Final Ruling: The notion will be dism ssed w thout prejudice.
First, the notice of the hearing indicates that the hearing will be on My 11,
2003.

Second, the notion and proposed plan were not served on the United States
Trustee as required by Fed. R Bankr.P. 2002(b) & (k), 3015(b), 9034, as well as
the United States Trustee Cuidelines for Region 17, 8§ 1.1.

Third, the proof of service does not indicate that the proposed plan was
served. Since the notion does not adequately sumrarize all plan ternms, this
makes notice and service defective. See Fed.R Bankr.P. 3015(d) & (Q).

03-23529- A-13L  KENNETH MARJORI E HENDR! X HEARI NG - MOTI ON TO

SDB #1 MODI FY CHAPTER 13 PLAN
AFTER CONFI RVATI ON
3-25-04 [25]

Final Ruling: This notion to nodify a plan has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the motion. Cf. CGhazali v. Mran, 46
F.3d 52, 53 (9" Cir. 1995). The defaults of these respondents are entered and
the matter will be resolved w thout oral argunent.

The nmotion will be granted. No objections to confirmati on have been fil ed.
The nodified plan conplies with 11 U S.C. 88 1322(a) & (b), 1323(c), 1325(a),
and 1329.

03-24429- A-13L JEFFREY KADUK HEARI NG - DEBTORS OBJECTI ON TO
JAT #2 SECURED STATUS TO CLAIM OF
NATI ONSBANK, SOVRAN BANK
3-17-04 [27]

Final Ruling: This objection to the proof of claimof Nationsbank has been
set for hearing on at |east 44 days’ notice to the claimant as required by
Local Bankruptcy Rule 3007-1(d)(1)(ii). The failure of the claimant to file
witten opposition at |east 14 cal endar days prior to the hearing is considered
as consent to the sustaining of the objection. C. Ghazali v. Mran, 46 F.3d
52, 53 (9" Cir. 1995). The claimant’s default is entered and the objection

w Il be resolved w thout oral argunent.

The objection will be sustained. The claimnt obtained a judgnment agai nst the
debtor before the petition was filed. The proof of claimindicates that the
judgnment is secured by real property owned by the debtor. However, the proof
of claimcontains no informati on or docunentati on denonstrating that the
judgnment is secured by a judicial lien such as a recorded abstract of judgnent.
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The proof of claimdoes include a copy of an order for exam nation served on
t he debtor on Novenmber 5, 2002. Pursuant to Cal. Cv. Proc. Code § 708.110
provi des that service of such an order creates a |ien good for one year from
the date of the order. However, the lien encunbers only personal property.
Thus, there are two problens with the application of section 708.110 to this
case. First, the order is over one year old. Second, the claimnt asserts a
lien on real property but section 708.110 creates a lien on personal property
only.

The claimis allowed as a general unsecured claimand disallowed as a secured
claim

03-20132-A-13L  JAMES/ SABRA THOVAS HEARI NG - MOTI ON TO
JLK #1 CONFI RM FI RST AMENDED PLAN
3-26-04 [20]

Final Ruling: This notion to confirman anended pl an has been set for

hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective
Dec. 23, 2002). The failure of the trustee, the creditors, the United States
Trustee, and all other potential respondents to file witten opposition at

| east 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f)(21)(ii) is considered as consent to the granting of the notion. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9" Cir. 1995). The defaults of these
respondents are entered and the matter will be resolved w thout oral argunent

The motion will be granted. There are no tinmely objections to the anended
plan. 11 U S.C § 1323 permits the debtor to anmend the plan any time prior to
confirmation. The anended plan conplies with 11 U . S. C. 88 1322 and 1325(a) and
is therefore confirned.

01-26539- A-13L DAVI D PATRICI A W LLMOTT HEARI NG - MOTI ON TO

EJH #2 TO MODI FY DEBTORS CONFI RVED
CHAPTER 13 PLAN
4-2-04 [13]

Final Ruling: This notion to nodify a plan has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the nmotion. Cf. Chazali v. Mran, 46
F.3d 52, 53 (9'" Cir. 1995). The defaults of these respondents are entered and
the matter will be resolved w thout oral argunent.

The nmotion will be granted. No objections to confirmati on have been fil ed.
The nodified plan conplies with 11 U S. C. 88 1322(a) & (b), 1323(c), 1325(a),
and 1329.

02- 29539- A-13L DOROTHY RAMON HEARI NG - MOTI ON FOR
WV #5 HARDSHI P DI SCHARGE
4-6-04 [74]
Final Ruling: This motion has been set for hearing on the notice required by

Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23, 2002). The failure of
the trustee, the creditors, the United States Trustee, and all other potentia
respondents to file witten opposition at |east 14 days prior to the hearing as
requi red by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to
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the granting of the notion. Cf. Ghazali v. Mran, 46 F.3d 52, 53 (9" Cir.
1995). The defaults of these respondents are entered and the matter will be
resol ved without oral argunent.

The notion will be granted.

11 U.S.C. 8§ 1328(b) permits the entry of a discharge “at any time after
confirmation of the plan” but before its conplete consumation if three

cunul ative conditions are nmet: 1) the debtor’s failure to conplete paynents
under the plan is due to circunstances “for which the debtor should not justly
be hel d accountable”; 2) the debtor has satisfied the best interests of
creditors test of 11 U S.C. 8§ 1325(a)(4); and 3) nodification of the plan is
not practicabl e.

It appears fromthe evidence that the debtor has |ingering nedical problens
that have limted his ability to work. This is a circunstance “for which the
debtor should not justly be held accountable”. In the words of one

comment ator, “Hardship discharge under § 1328(b) is reserved for the truly
worst of the awfuls — something more than just the temporary loss of a job or
temporary physical disability. . . Changes in financial condition that are less
than total collapse are material for modification after confirmation but
support a hardship discharge only if the debtor is unable to fund any modified
plan.” Lundin, 3 Chapter 13 Bankruptcy, 8§ 9.20, p. 9-45 (2d ed. 1994). In
Judge Lundin’s latest treatise he states: “If the ‘not justly . . . held
accountable’ standard means anything, then bankruptcy courts must reserve
hardship discharge for circumstances exceeding the normal or ordinary range of
mishaps that befall Chapter 13 debtors . . . Circumstances indicative of true
hardship are permanent in nature. " Lundin, 4 Chapter 13 Bankruptcy, §
353.1, p. 353.1-3 (3¢ ed. 2000).

In a chapter 7 case, unsecured creditors would not receive a dividend greater
than already paid in this case. The court also notes that because the debtor
sol d her home, unsecured creditors have already received what the plan prom sed
t hem

Consistent with 11 U . S.C. 8§ 1328(c), the order granting the notion shal

provide that all creditors will have 30 days, plus three days for mailing, from
the service of the order to object to the dischargeability of debts pursuant to
11 U.S.C. 8 523(a)(2), (4), (6), & (15) and (c). Any discharge shall be
subject to any tinely conplaint filed and shall not include |ong-term debt
classified in Class 1.

03-21139-A-13L MELVI N/ VI CTORI A W LLI AVB HEARI NG - MOTI ON TO

JLK #1 RECONSI DER AND VACATE FI NAL
RULING OF APRIL 27, 2004
DI SM SSI NG DEBTORS MOTI ON TO
CONFI RM FI RST AMENDED PLAN AND
CONFI RM DEBTORS’ FI RST AMENDED
PLAN
4-27-04 [37]

Final Ruling: The court finds that a hearing will not be helpful to its
consi deration and resolution of this matter. Accordingly, it is renoved from
cal endar for resolution wi thout oral argunent.

The nmotion will be granted pursuant to Fed. R Bankr.P. 9024 and Fed. R Civ.P
60(a). The court incorrectly concluded that it had not previously confirned a
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pl an. Based on this error, the court concluded that the debtor’'s npbtion to
confirma nodi fied plan gave 34 rather 39 days’ notice as required by
Fed. R Bankr. P. 2002(b). Because a plan had previously been confirnmed,
Fed. R Bankr.P. 3015(g) applied and it required only 34 days of notice.

The motion to confirmthe nodified plan also will be granted. No objections to
confirmati on have been filed. The nodified plan conplies with 11 U S.C. 88§
1322(a) & (b), 1323(c), 1325(a), and 1329.

Counsel should note that this error m ght have been avoided if the original had
been captioned as a notion to nodify rather than a notion to amend. [In common
usage, a plan is “anended” if a plan has not previously been confirnmed. If it
is being “nodified,” there is a confirmed plan.

03-27639-A-13L DON/ NI LDA ROYSE HEARI NG - DEBTORS OBJECTI ON TO
LHG #4 PROOF OF CLAI M OF FI RESI DE THRI FT
3-17-04 [54]

Final Ruling: The objection will be dismssed wthout prejudice.

First, Local Bankruptcy Rule 3007-1(b) (effective Decenber 23, 2002) requires
that a conplete copy of the proof of claimbe appended to the objection. The
proof of claimwas not introduced in connection with the objection.

Second, the notice of the hearing gives two different dates for the hearing.
It indicates that the hearing will be on both April 27 and May 11. The notice
is deficient for this reason

Third, the objection was served by sending it to the address on the proof of
claimbut not directed “to the attention of an officer, a nanagi ng or genera
agent, or any other agent authorized by appointnment or law to receive service
of process.” Fed.R Bankr.P. 7004(b)(3). A claimobjection, unless joined with
a demand for relief of a kind specified in Fed.R Bankr.P. 7001, is a contested
matter. Fed.R Bankr.P. 3007, 9013, and 9014. Contested matters are initiated
by filing a notion. Fed.R Bankr.P. 9013. A nption in a contested matter nust
be served like a sumons and a conplaint. Fed.R Bankr.P. 9014 incorporating by
reference Fed. R Bankr.P. 7004. Rule 7004(b)(3) permts service by mail on a
corporation provided it is addressed to “an officer, a managing or genera
agent, or any other agent authorized by appointnment or law to receive service
of process.” The proof of service indicates that the objection in this

i nstance was not nailed to the attention of “an officer, a managi ng or general
agent, or any other agent authorized by appointnment or law to receive service
of process.”

This issue is discussed in detail in |n re Rushton 285 B.R 76, 79-81 (Bankr
S.D. Ga. 2002). In Rushton the bankruptcy court concluded that an objection to
a corporate creditor’s claimcould be sent to the address on the proof of claim
but the failure to mail the objection to the attention of an agent or officer
renders the objection procedurally defective. “Bankruptcy Rule 2003 does not
apply to service of an objectionto claim . . . The request for notices [filed
by the claimant’s attorney] entitles [the clainant’s attorney] to receive Rule
2002 notices; but it does not designate the attorney to receive service of

process in a contested natter on [the claimant’s] behalf. . . . The procedure
for a claimobjection is governed by Bankruptcy Rule 3007. . . . [A]ln objection
to aclaimis a contested matter subject to Bankruptcy Rule 7004. . . . An

objection to a proof of claimof a corporate claimnt under Bankruptcy Rul e
7004(b)(3) may be sent to the address of the proof of claim \Wen perfecting
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servi ce under Bankruptcy Rule 7004(b)(3), plaintiffs nay rely on the address
listed on a creditor’s proof of claim . . . [t]he Debtors were correct in
mai |l ing the objection and the notice of objection to [the claimnt’s] address
as listed in the proof of claim However, Debtors failed to address the
objection to an officer or agent and therefore did not properly perfect

service. Wile Debtors are not required to nail service to a naned i ndividual
of ficer or agent, at a bare nmininum service nust be addressed ‘to the attention
of an officer, a managing or general agent or any other agent authorized by
appoi ntnent or by |law to receive service of process.’”

Service in this case was deficient because the objection was not served “to the
attention of an officer, a nmanaging or general agent or any other agent

aut hori zed by appointnent or by law to receive service of process.” Cf. ECMC
V. Repp (In re Repp), B.R __, 2004 DAR 4443 (BAP 9" Cir. 2004) (service
in accordance with Fed. R Bankr.P. 2002(b) does not satisfy the service

requi renents of Fed. R Bankr.P. 7004(b)).

03-33740-A-13L LA DONNA NEWION HEARI NG - ORDER TO SHOW
CAUSE RE DI SM SSAL OF CASE OR
| MPOSI TI ON OF SANCTI ONS
4-15-04 [33]

Final Ruling: The court finds that a hearing will not be helpful to its
consi deration and resolution of this natter. Accordingly, it is renoved from
cal endar for resolution without oral argunent.

The case shall remain pending and the order to show cause will be discharged.
The remai nder of the installnment filing fee has been paid in full.

02-20847-A-13L M CHAEL BOSCH AND HEARI NG - MOTI ON TO
JLK #1 MARI CON ESTRADA CONFI RM FI RST AMENDED PLAN
3-25-04 [44]

Final Ruling: This motion to nodify a plan has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the nmotion. Cf. Ghazali v. Mran, 46
F.3d 52, 53 (9'" Cir. 1995). The defaults of these respondents are entered and
the matter will be resolved w thout oral argunent.

The notion will be granted. No objections to confirmati on have been fil ed.
The nodified plan conplies with 11 U S.C. 88 1322(a) & (b), 1323(c), 1325(a),
and 1329.

02-27947- A-13L  KELLY/ NOLA ETTLEMAN HEARI NG - SECOND MOTI ON FOR

MAB #3 APPROVAL OF ATTORNEYS FEES
AND COSTS PAYABLE ($1,813.50)
4-6-04 [60]

Final Ruling: Thi s conmpensation notion has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the trustee, the debtor, the United States Trustee, and
any other party in interest to file witten opposition at |east 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the granting of the motion. Cf. Ghazali v. Mran, 46
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F.3d 52, 53 (9" Cir. 1995). The defaults of the above-nentioned parties in
interest are entered and the matter will be resolved without oral argunent.

The notion will be granted. The additional fees represent reasonable
conpensation for actual, necessary, and beneficial services rendered to the
debtor. Any retainer may be drawn upon and t he bal ance of the approved
conpensation is to be paid through the plan in a manner consistent with the
pl an and the Chapter 13 Fee Cuidelines, if applicable.

04- 20249- A-13L  NORMA/ JOHN CRANSHAW HEARI NG - OBJECTI ON TO
FF #2 CLAIM OF CITY OF SACRAVENTO
3-23-04 [25]

Final Ruling: This objection to the proof of claimof Cty of Sacramento has
been set for hearing on at |east 44 days’ notice to the claimnt as required by
Local Bankruptcy Rule 3007-1(d)(1)(ii). The failure of the claimant to file
written opposition at | east 14 cal endar days prior to the hearing is considered
as consent to the sustaining of the objection. Cf. Ghazali v. Mran, 46 F.3d
52, 53 (9" Cir. 1995). The claimant’s default is entered and the objection
will be resolved without oral argunent.

The objection will be sustained. The clai mwas discharged in a chapter 7 case
filed by the debtor. The claimant’s clai mwas scheduled in the prior case and
it received notice of the bar date for clains. It filed a claim That claim

was di scharged in the prior case. No judgnent was entered excepting it from
di scharge. Therefore, the clai mwas discharged in the prior case and it is
di sall owed in this case.

01-32850- A-13L  MATTHEW WEHNER HEARI NG - APPLI CATI ON

MET #3 RE: ADDI TI ONAL FEES AND
EXPENSES | N CHAPTER 13
($1, 400. 00)

3-31-04 [64]

Final Ruling: Thi s conpensation notion has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the trustee, the debtor, the United States Trustee, and
any other party in interest to file witten opposition at |east 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is

consi dered as consent to the granting of the notion. Cf. Ghazali v. Mran, 46
F.3d 52, 53 (9'" Gir. 1995). The defaults of the above-nentioned parties in
interest are entered and the matter will be resolved without oral argunent.

The notion will be granted. The additional fees represent reasonable
conpensation for actual, necessary, and beneficial services rendered to the
debtor. Any retainer may be drawn upon and the bal ance of the approved
conpensation is to be paid through the plan in a manner consistent with the
pl an and the Chapter 13 Fee Cuidelines, if applicable.

03- 29950- A-13L  KONSTANTI NE BRUTSKI Y HEARI NG - FI RST | NTERI M

SAC #2 APPLI CATI ON FOR ATTORNEYS FEES
OF SCOTT A. COBEN & ASSOCI ATES
($1, 543. 77)

3-30-04 [17]

Final Ruling: Thi s conpensation notion has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
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2002). The failure of the trustee, the debtor, the United States Trustee, and
any other party in interest to file witten opposition at |east 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is

consi dered as consent to the granting of the nmotion. Cf. Chazali v. Mran, 46
F.3d 52, 53 (9'" Gir. 1995). The defaults of the above-nentioned parties in
interest are entered and the matter will be resolved without oral argunent.

The notion will be granted. The additional fees represent reasonable
conpensation for actual, necessary, and beneficial services rendered to the
debtor. Any retainer may be drawn upon and the bal ance of the approved
conpensation is to be paid through the plan in a manner consistent with the
pl an and the Chapter 13 Fee Cuidelines, if applicable.

04- 20352- A-13L  DANI EL/ ROSE DEMAREST HEARI NG - CBJECTI ON TO

SM. #1 CONFI RVATI ON OF CHAPTER 13 PLAN
AND REQUEST FOR DI SM SSAL BY
WASHI NGTON MUTUAL HOME LOANS, | NC.
3-24-04 [14]

Final Ruling: The objection will be dism ssed w thout prejudice.

The debtor dism ssed the petition on April 28, 2004. Therefore, the objection
i s noot.

00-29953- A-13L  JAMES/ TAMWY BRUSCI NO HEARI NG - MOTI ON TO
JLB #6 AVO D LI EN
VS. NO. CALI FORNI A COLLECTI ON SERVICE, INC. 3-19-04 [115]

Final Ruling: This notion to avoid a judicial lien has been set for hearing
on the notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec.
23, 2002). The failure of the trustee and the respondent creditor to file
witten opposition at |east 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to the granting of
the notion. Cf. Ghazali v. Mran, 46 F.3d 52, 53 (9" Cir. 1995). The
defaults of the trustee and the creditor are entered and the matter will be
resol ved without oral argunent.

The nmotion will be granted pursuant to 11 U S. C. 8 522(f)(1)(A). The subject
real property has a value of $200,000 as of the date of the petition. The
unavoi dable liens total $174,000. The debtor has an avail abl e exenption of
$75,000. The respondent holds a judicial lien created by the recordation of an
abstract of judgment in the chain of title of the subject real property. After
application of the arithnetical forrmula required by 11 U.S.C. 8§ 522(f)(2) (A,
there is no equity to support the judicial lien. Therefore, the fixing of this
judicial lien inpairs the debtor’s exenption of the real property and its
fixing is avoi ded.

00- 29953- A-13L  JAMES/ TAMW BRUSCI NO. HEARI NG - MOTI ON TO

JLB #7 AVO D LI EN

VS. DAVE S RENT- A- CAR 3-19-04 [119]

Final Ruling: This nmotion to avoid a judicial lien has been set for hearing

on the notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec.
23, 2002). The failure of the trustee and the respondent creditor to file
witten opposition at |east 14 days prior to the hearing as required by Local
Bankruptcy Rul e 9014-1(f)(1)(ii) is considered as consent to the granting of
the motion. Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9" Cir. 1995). The
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defaults of the trustee and the creditor are entered and the matter will be
resol ved without oral argunent.

The nmotion will be granted pursuant to 11 U S.C. 8 522(f)(1)(A). The subject
real property has a value of $200,000 as of the date of the petition. The
unavoi dable liens total $174,000. The debtor has an avail abl e exenpti on of
$75,000. The respondent holds a judicial lien created by the recordati on of an
abstract of judgnment in the chain of title of the subject real property. After
application of the arithnetical forrmula required by 11 U S.C. § 522(f)(2)(A),
there is no equity to support the judicial lien. Therefore, the fixing of this
judicial lien inpairs the debtor’s exenption of the real property and its
fixing is avoi ded.

03-28558- A-13L  ROBERT/ PATR Cl A TAYLOR HEARI NG - APPLI CATI ON

NET #2 RE ADDI TI ONAL FEES AND
EXPENSES | N CHAPTER 13
($1, 700. 00)

3-31-04 [92]

Final Ruling: Thi s conmpensation notion has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the trustee, the debtor, the United States Trustee, and
any other party in interest to file witten opposition at |east 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is

consi dered as consent to the granting of the notion. . CGhazali v. Mran, 46
F.3d 52, 53 (9" Cir. 1995). The defaults of the above-nentioned parties in
interest are entered and the matter will be resolved without oral argument.

The nmotion will be granted. The additional fees represent reasonable
conpensation for actual, necessary, and beneficial services rendered to the
debtor. Any retainer may be drawn upon and the bal ance of the approved
conpensation is to be paid through the plan in a manner consistent with the
pl an and the Chapter 13 Fee Cuidelines, if applicable.

04- 21361-A-13L  STEPHANI E MAHER HEARI NG - CRDER TO SHOW
CAUSE RE DI SM SSAL OF CASE OR
| MPOSI TI ON OF SANCTI ONS
4-16-04 [64]

Final Ruling: The order to show cause will be di scharged as noot because the
case was disnissed on May 6, 2004 on the trustee’s notion.

04-21361- A-13L STEPHANI E MAHER CONT. HEARI NG - MOTI ON FOR
TJS #1 RELI EF FROM AUTOVATI C STAY
FEDERAL NATI ONAL MORTCGAGE ASSN., VS. 3-10-04 [12]

Final Ruling: The nmotion will be dism ssed as noot because the case was

di sm ssed on May 6, 2004 on the trustee’s notion.

04-21361- A-13L STEPHANI E MAHER HEARI NG - CBJECTION TO

TJS #2 CONFI RVATI ON OF CHAPTER 13 PLAN BY
FEDERAL NATI ONAL MTG SVCS.
4-7-04 [56]

Final Ruling: The motion will be disnissed as noot because the case was

di snmi ssed on May 6, 2004 on the trustee’'s notion.
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04-21962- A-13L  GABI / ANDA PAVAL CONT. HEARI NG - MOTI ON FOR

WA #1 RELI EF FROM AUTOMVATI C STAY
MARI OARA BUCURENCI U, VS. 3-15-04 [6]
Final Ruling: This nmotion was filed pursuant to Local Bankruptcy Rule 9014-

1(f)(2). The court continued the hearing to April 27, 2004. However, the
court renoved the matter from calendar on the assunption that the petition had
been dismissed. It has not been disnissed. The matter is properly restored to
cal endar for resol ution.

Since the debtor did not file opposition by April 20 as previously ordered, it
appears that the debtor has no opposition to the notion. Therefore, the notion
will be resolved w thout oral argunent.

The novant | eased or rented residential real property to the debtor. Prior to
the filing of the petition, the novant served a three-day notice to pay or quit
on the debtor. The debtor neither paid nor quit.

G ven the service and expiration of the three-day notice, the debtor’s right to
possession has term nated and there is cause to termnate the autonmatic stay.
Inre Wndm |l Farms, Inc., 841 F.2d 1467 (9" Cir. 1988); In re Smith, 105

B.R 50, 53 (Bankr. C.D. Cal. 1989). The debtor no |longer has an interest in

t he subj ect property which can be considered either property of the estate or
an interest deserving of protection by section 362(a).

The stay is nodified to permt the novant to seek possession of the property.
No fees and costs are awarded. The 10-day stay of Fed.R Bankr.P. 4001(a)(3) is
ordered waived.

01- 28563- A-13L ROSE DI GHERO HEARI NG - MOTI ON TO

MET #5 AVO D LI EN

VS. FIRESIDE THRI FT CQ 4-8-04 [56]

Final Ruling: This notion to avoid a judicial lien has been set for hearing

on the notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec.
23, 2002). The failure of the trustee and the respondent creditor to file
witten opposition at |east 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to the granting of
the notion. Cf. Ghazali v. Mran, 46 F.3d 52, 53 (9" Cir. 1995). The
defaults of the trustee and the creditor are entered and the matter will be
resol ved without oral argunent.

The notion will be granted pursuant to 11 U.S.C. 8 522(f)(1)(A). The subject
real property has a val ue of $220,000 as of the date of the petition. The
unavoi dable liens total $148,312. The debtor has an avail abl e exenpti on of
$71,688. The respondent holds a judicial lien created by the recordation of an
abstract of judgment in the chain of title of the subject real property. After
application of the arithnetical forrmula required by 11 U.S.C. 8§ 522(f)(2) (A,
there is no equity to support the judicial lien. Therefore, the fixing of this
judicial lien inpairs the debtor’s exenption of the real property and its
fixing is avoi ded.

02-20265- A-13L VI VI EN JOHNSON HEARI NG - MOTI ON FOR

MPD #1 RELI EF FROM AUTOVATI C STAY
BANK OF AMERICA N. T.&S. A., VS 4-14-04 [106]

Final Ruling: The court finds that a hearing will not be helpful to its
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consideration and resolution of this natter. Accordingly, it is renoved from
cal endar for resolution w thout oral argunent.

The notion will be denied. The plan requires the debtor to nmake post-petition
install ment paynments directly to the novant. The debtor failed to pay tinely
three nonthly paynents. The debtor, however, has cured the default alleged in
the notion. The novant did not file a reply disputing the evidence in the
opposition. Therefore, the court concludes that there is no cause to terninate
the automatic stay.

Two notes. First, the court has not taken into consideration the inspection
fees all eged to be due when concluding that the post-petition default has been

cured. In the absence of evidence that the contract permts the assessnent of
such charges, and that each inspection was necessary and actually conduct ed,
the court will not termnate the stay based on this alleged default.

Because the debtor was in default under the ternms of the plan when the notion
was filed, because the | oan docunentati on contains an attorney’s fee provision
and because the nobvant is an over-secured creditor, fees and costs of $750 or,
if less, the amount actually payable by the novant to its counsel of record on
this notion, are awarded pursuant to 11 U S.C. § 506(b). These fees shall be
paid through the plan on condition that the novant’s proof of claimis anended
and served on the trustee.

00- 30367- A-13L  SANDRA WHI TEMON HEARI NG - MOTION TO
SDB #1 MODI FY CHAPTER 13 PLAN AFTER
CONFI RVATI ON

3-24-04 [35]

Final Ruling: This notion to nodify a plan has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the motion. Cf. Chazali v. Mran, 46
F.3d 52, 53 (9'" Cir. 1995). The defaults of these respondents are entered and
the matter will be resolved without oral argunent.

The nmotion will be granted. No objections to confirmati on have been fil ed.
The nodified plan conplies with 11 U S.C. 88 1322(a) & (b), 1323(c), 1325(a),
and 1329.

01- 30367-A-13L LARRY/ EDNA SETTLES HEARI NG - MOTI ON TO

SDB #7 MODI FY CHAPTER 13 PLAN AFTER
CONFI RVATI ON
3-23-04 [71]

Final Ruling: This motion to nodify a plan has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the motion. Cf. Chazali v. Mran, 46
F.3d 52, 53 (9'" Cir. 1995). The defaults of these respondents are entered and
the matter will be resolved without oral argunent.

The notion will be granted. No objections to confirmati on have been fil ed.
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The nodified plan conplies with 11 U S. C. 88 1322(a) & (b), 1323(c), 1325(a),
and 1329.

02-33768-A-13L CHARLES JOHNSON HEARI NG - DEBTORS MOTI ON TO
CLH #2 MODI FY PLAN
3-30-04 [ 47]

Final Ruling: This nmotion to nodify a plan has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the notion. Cf. Ghazali v. Mran, 46
F.3d 52, 53 (9" Cir. 1995). The defaults of these respondents are entered and
the matter will be resolved w thout oral argunent.

The notion will be granted. No objections to confirmati on have been fil ed.
The nodified plan conplies with 11 U S.C. 88 1322(a) & (b), 1323(c), 1325(a),
and 1329.

04-20270- A-13L MELANI E HUGHES HEARI NG - MOTI ON TO
M.H #1 QUASH SUBPCENA
4-8-04 [40]
Final Ruling: The parties have continued the hearing on this matter to May
25, 2004.
03-31171- A-13L DANE BOHRER HEARI NG - MOTION TO
PA #2 EMPLOY SPEC AL COUNSEL

4-13-04 [56]

Final Ruling: The court finds that a hearing will not be helpful to its
consideration and resolution of this matter. Accordingly, it is renoved from
cal endar for resolution w thout oral argunent.

The notion will be denied because it is unnecessary. Nothing in 11 U S.C 8§
327 requires a chapter 13 debtor to obtain prior approval for the enploynent of
an attorney. Section 327 applies only to a trustee. A chapter 13 debtor does
not have the status of a trustee.

Al t hough the court need not approve counsel’s enpl oynent, counsel’s fees are
subject to court approval. See 11 U.S.C. 8§88 329, 330(a)(4)(B)

04-21472- A-13L RI CHARD/ PHYLLI S CARPI NO HEARI NG - CGBJECTION TO

NLE #1 CONFI RVATI ON OF PLAN BY TRUSTEE
4-8-04 [12]

Final Ruling: Thi s objection to confirmation has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the debtor to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the sustaining of the objection. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9" Cir. 1995). The debtor’s default is entered and the
matter will be resolved wi thout oral argunent.

The plan does not conply with 11 U.S.C. § 1325(a)(4) because unsecured
creditors would receive $17,822 in a chapter 7 liquidation as of the effective
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date of the plan. This plan will pay only $2,707.04 to unsecured creditors.

The debtor has 15 days from service of an order sustaining the objection to
file an anended or nodified plan and a motion to confirmit. Once filed, the
debtor shall set the nmotion for hearing on the earliest possible avail able
heari ng date consistent with Local Bankruptcy Rule 9014-1(f)(1) (as anended
12/23/02). |If the debtor fails to neet either deadline, the case will be

di smissed on the trustee’s ex parte application.

03-33974-A-13L  DAVI D/ DENI SE STEWART HEARI NG - MOTI ON TO
PGM #1 CONFI RM DEBTORS’  FI RST
AVENDED PLAN
3-26-04 [ 39]

Final Ruling: This motion to confirman anmended pl an has been set for

hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective
Dec. 23, 2002). The failure of the trustee, the creditors, the United States
Trustee, and all other potential respondents to file witten opposition at

| east 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f)(1)(ii) is considered as consent to the granting of the notion. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9" Cir. 1995). The defaults of these
respondents are entered and the matter will be resolved w thout oral argunent

The motion will be granted. There are no tinmely objections to the anended
plan. 11 U S.C 8§ 1323 permts the debtor to amend the plan any tinme prior to
confirmation. The anmended plan conplies with 11 U.S.C. 88 1322 and 1325(a) and
is therefore confirned

04-20174- A-13L S| DNEY/ HELEN SUNBURY HEARI NG - DEBTORS MOTI ON FOR
CIY #1 CONFI RVATI ON OF FI RST AMENDED
CHAPTER 13 PLAN
3-24-04 [19]

Final Ruling: This notion to confirman amended pl an has been set for

hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective
Dec. 23, 2002). The failure of the trustee, the creditors, the United States
Trustee, and all other potential respondents to file witten opposition at

| east 14 days prior to the hearing as required by Local Bankruptcy Rule 9014-
1(f)(1)(ii) is considered as consent to the granting of the notion. Cf.
Ghazali v. Mran, 46 F.3d 52, 53 (9" Cir. 1995). The defaults of these
respondents are entered and the matter will be resolved wi thout oral argunent

The nmotion will be granted. There are no tinely objections to the anended
plan. 11 U S.C § 1323 pernmits the debtor to anmend the plan any time prior to
confirmation. The amended plan conplies with 11 U S. C. 88 1322 and 1325(a) and
is therefore confirned

03-20775-A-13L JESSE/ KELLY LOVE HEARI NG - MOTI ON FOR

CRR #2 ADDI TI ONAL ATTORNEY FEES
(%1, 520. 00)
4-2-04 [47]

Final Ruling: Thi s conmpensation notion has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the trustee, the debtor, the United States Trustee, and
any other party in interest to file witten opposition at |east 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
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consi dered as consent to the granting of the nmotion. Cf. CGhazali v. Mran, 46
F.3d 52, 53 (9'" Cir. 1995). The defaults of the above-nentioned parties in
interest are entered and the matter will be resolved without oral argument.

The notion will be granted. The additional fees represent reasonabl e
conpensation for actual, necessary, and beneficial services rendered to the
debtor. Any retainer may be drawn upon and the bal ance of the approved
conpensation is to be paid through the plan in a manner consistent with the
pl an and the Chapter 13 Fee Quidelines, if applicable.

02- 25276- A-13L RANDALL POWELL HEARI NG - MOTI ON FOR

MPD #2 RELI EF FROM AUTOVATI C STAY
SKYLI NE FUNDI NG, VS. 4-13-04 [45]

Final Ruling: This motion for relief fromthe automatic stay has been set

for hearing on the notice required by Local Bankruptcy Rule 9014-1(f) (1)
(effective Dec. 23, 2002). The failure of the debtor to file witten
opposition at |east 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to the granting of
the nmotion. Cf. Ghazali v. Mrran, 46 F.3d 52, 53 (9" Cir. 1995). The
debtor’s default is entered and the matter will be resolved w thout ora

ar gunent .

The motion will be granted pursuant to 11 U S.C. 8 362(d)(1) to pernit the
movant to conduct a nonjudicial foreclosure sale and to obtain possession of

t he subject property following sale. The novant is secured by a deed of trust
encunbering the debtor’s residence. The plan, which identifies the novant as
Option One, requires that the post-petition note installnents be paid directly
to the movant. The debtor has failed to pay seven nonthly post-petition
install ments. This is cause to term nate the autonatic stay. See Ellis v.
Parr (In re Ellis), 60 B.R 432, 434-435 (B.A. P. 9" Cir. 1985)

The | oan docunentation contains an attorney’s fee provision and the novant is
an over-secured creditor. Fees and costs of $750 or, if |ess, the anount
actual ly payable by the novant to its counsel of record on this notion, are
awarded pursuant to 11 U.S.C. § 506(b). These fees may be enforced agai nst the
movant’s col lateral. This award nay not be enforced agai nst the debtor
personal ly. However, if the debtor wi shes to cure the | oan default, these fees
nmust be paid by the debtor directly to the novant.

The 10-day period specified in Fed. R Bankr.P. 4001(a)(3) is not waived. That
period, however, shall run concurrently with the 7-day period specified in Cal.
Civ. Code § 2924g(d) to the extent section 2924g(d) is applicable to orders
terminating the automatic stay.

04-20983- A-13L VI NCE FLETCHER HEARI NG - CBJECTION TO

NLE #1 CONFI RVATI ON OF PLAN BY TRUSTEE
4-8-04 [ 25]

Final Ruling: This objection to confirmati on has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the debtor to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the sustaining of the objection. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9" Cir. 1995). The debtor’s default is entered and the
matter will be resolved w thout oral argunent.
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First, the plan is not feasible as witnessed by the failure of the debtor to
make plan paynments totaling at |east $7,404.16. The plan does not conply with
11 U.S.C. § 1325(a)(6).

Second, taking into account the stream of paynents prom sed by the plan and the
anount of clains to be paid, the plan will not be conpleted within 60 nonths as
required by 11 U.S.C. 8§ 1322(d). It will take 112 nonths to conplete the plan.

The debtor has 15 days from service of an order sustaining the objection to
file an amended or nodified plan and a notion to confirmit. Once filed, the
debtor shall set the notion for hearing on the earliest possible avail able
heari ng date consistent with Local Bankruptcy Rule 9014-1(f)(1) (as anended
12/23/02). |If the debtor fails to neet either deadline, the case will be

di smissed on the trustee’s ex parte application

04-20983- A-13L VI NCE FLETCHER HEARI NG - FI RST ANMENDED

LLV #1 OBJECTI ON TO CONFI RVATI ON OF
DEBTOR' S AMENDED CHAPTER 13 PLAN
BY WOLFGANG SPI EGELSTEI N ET AL
4-13-04 [28]

Final Ruling: This objection to confirmati on has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the debtor to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
considered as consent to the sustaining of the objection. Cf. Ghazali v.
Moran, 46 F.3d 52, 53 (9" Cir. 1995). The debtor’s default is entered and the
matter will be resolved wi thout oral argunent.

The objection will be sustained in part. As the court has ruled in connection
with the trustee’s objection (DCN NLE-1), the plan is not feasible and
confirmation will be denied on that basis.

To the extent that the objecting creditor “requires” |anguage be inserted in
Section IV of the plan to make clear that it is not required to start a new
foreclosure if the plan is confirned, the court rejects any such requirenent.
There is nothing in the plan stating that its confirmati on conpels a secured
creditor to begin its foreclosure anew in the event of a post-petition default
and ternination of the automatic stay. Further, Peters v. Mison- McDuffie
Mortgage Corp. (In re Peters), 101 F. 3d 618 (9'" Cir. 1996), addresses the
issue. There is no cure of a default by the nmere confirmation of the plan
The plan nmust be consunmated. Pendi ng consummati on, any existing nonjudi ci al
forecl osure may be postponed. It is unnecessary for the plan to nake any
provi sion on the topic.

99- 35385- A-13L  ANDRE/ KARLA WYNNE HEARI NG - MOTION TO
WV #7 CONFI RM THI RD MODI FI ED
CHAPTER 13 PLAN
4-6-04 [91]
Final Ruling: This notion to nodify a plan has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,

2002). The failure of the trustee, the creditors, the United States Trustee,
and all other potential respondents to file witten opposition at |east 14 days
prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
consi dered as consent to the granting of the nmotion. Cf. CGhazali v. Mran, 46
F.3d 52, 53 (9" Cir. 1995). The defaults of these respondents are entered and
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the matter will be resolved w thout oral argunent.

The nmotion will be granted. No objections to confirmati on have been fil ed.
The nodified plan conplies with 11 U S.C. 88 1322(a) & (b), 1323(c), 1325(a),
and 1329.

01- 20490- A-13L JOE/ LOTTI E AMMON HEARI NG - MOTI ON TO
MAB #7 AvVO D JUDGMVENT LI EN ON
PROFESSI ONAL CREDI T MQGWT. PROPERTY OF THE ESTATE
4-6-04 [97]
Final Ruling: This nmotion to avoid a judicial lien has been set for hearing

on the notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec.
23, 2002). The failure of the trustee and the respondent creditor to file
written opposition at | east 14 days prior to the hearing as required by Local
Bankruptcy Rule 9014-1(f)(1)(ii) is considered as consent to the granting of
the notion. Cf. Ghazali v. Mdran, 46 F.3d 52, 53 (9" Cir. 1995). The
defaults of the trustee and the creditor are entered and the matter will be
resol ved without oral argunent.

The nmotion will be granted pursuant to 11 U S.C. 8 522(f)(1)(A). The subject
real property has a value of $15,000 as of the date of the petition. Wile
there are no unavoi dable |iens, the debtor has an availabl e exenpti on of
$15,000. The respondent holds a judicial lien created by the recordation of an
abstract of judgnment in the chain of title of the subject real property. After
application of the arithnetical forrmula required by 11 U.S.C. § 522(f)(2) (A,
there is no equity to support the judicial lien. Therefore, the fixing of this
judicial lien inpairs the debtor’s exenption of the real property and its
fixing is avoi ded.

02- 28690- A-13L Rl CHARD/ LI NDA STROM HEARI NG - FI RST | NTERI M

SAC #6 APPLI CATI ON FOR ATTORNEYS FEES OF
SCOTT A. COBEN & ASSOC ATES
($1, 282. 31)

3-31-04 [58]

Final Ruling: Thi s conmpensation notion has been set for hearing on the
notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the trustee, the debtor, the United States Trustee, and
any other party in interest to file witten opposition at |east 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is

consi dered as consent to the granting of the notion. . CGhazali v. Mran, 46
F.3d 52, 53 (9'" Gir. 1995). The defaults of the above-nentioned parties in
interest are entered and the matter will be resolved without oral argunent.

The nmotion will be granted. The additional fees represent reasonabl e
conpensation for actual, necessary, and beneficial services rendered to the
debtor. Any retainer may be drawn upon and the bal ance of the approved
conpensation is to be paid through the plan in a manner consistent with the
pl an and the Chapter 13 Fee Guidelines, if applicable.

03-21991-A-13L DANI EL GROVE HEARI NG - TRUSTEE' S

LIL #1 OBJECTI ON TO CLAI M OF LANDVARK
NATI ONAL CORPORATI ON
3-17-04 [56]

Final Ruling: This objection to the proof of claimof Landmark Nati ona
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104.

105.

Corporation has been set for hearing on at |least 44 days’ notice to the

cl ai mant as required by Local Bankruptcy Rule 3007-1(d)(1)(ii). The failure of
the claimant to file witten opposition at |east 14 calendar days prior to the
hearing is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9" Cir. 1995). The claimant’s default is
entered and the objection will be resolved wi thout oral argunent.

The objection will be sustained. The last date to file a tinmely proof of claim
was July 2, 2003. The proof of claimwas filed on February 13, 2004. Pursuant
to 11 U . S.C § 502(b)(9) and Fed.R Bankr.P. 3002(c), the claimis disall owed
because it is untinmely. See In re Osborne, 76 F.3d 306 (9'" Cir. 1996); In re
Edel man, 237 B. R 146, 153 (B.AP. 9" Cir. 1999); Ledlin v. United States (In
re Tom an), 907 F.2d 114 (9" Cir. 1989); Zidell, Inc. v. Forsch (In re Coasta
Al aska), 920 F.2d 1428, 1432-33 (9'" Cir. 1990)

03-28691- A-13L JACQUE CARTI ER HEARI NG - TRUSTEE' S

LJL #1 OBJECTI ON TO CLAI M OF
VEI NSTEI'N, TREI GER & R LEY
FOR B- FI RST

3-17-04 [27]

Final Ruling: This objection to the proof of claimof Winstein, Treiger &
Ri | ey has been set for hearing on at |east 44 days’ notice to the clainmnt as
required by Local Bankruptcy Rule 3007-1(d)(1)(ii). The failure of the
claimant to file witten opposition at |east 14 cal endar days prior to the
hearing is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9" Cir. 1995). The claimant’s default is
entered and the objection will be resolved w thout oral argunent.

The objection will be sustained. When a claimis based on a witing, the
original or a duplicate shall be filed with the proof of claim |If the witing
has been | ost or destroyed, a statenent of the circunstances of the | oss or
destruction shall be filed with the claim Fed. R Bankr.P. 3001(c)

In this case, the docunentation is not appended to the claim Appended to the
claimis a signed statement indicating that the docunentation has been | ost and
attaching a specinen of the security docunentation. However, there is nothing
in or appended to the claimidentifying the property subject to the claimnt’s
security interest. Consequently, it cannot be deternmined if the debtor has
that property nor can the property be val ued.

When these requirenents for a proof of claimare satisfied, the proof of claim
is entitled to be deemed prinma facie evidence of the validity and amount of the
claim Fed. R Bankr.P. 3001(f). G ven that the proof of claimdoes not
identify the collateral for the claim it is not entitled to be treated as
prima facie valid secured claim It is allowed as a general unsecured claim
and disall owed as a secured claim

02-34194- A-13L MARGARET ARBUCKLE HEARI NG - MOTI ON FOR

CRR #5 ATTORNEY FEES ($1, 520. 00)
4-2-04 [73]

Final Ruling: Thi s conmpensation notion has been set for hearing on the

notice required by Local Bankruptcy Rule 9014-1(f)(1) (effective Dec. 23,
2002). The failure of the trustee, the debtor, the United States Trustee, and
any other party in interest to file witten opposition at |east 14 days prior
to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is
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consi dered as consent to the granting of the nmotion. Cf. CGhazali v. Mran, 46
F.3d 52, 53 (9'" Cir. 1995). The defaults of the above-nentioned parties in
interest are entered and the matter will be resolved without oral argument.

The notion will be granted. The additional fees represent reasonabl e
conpensation for actual, necessary, and beneficial services rendered to the
debtor. Any retainer may be drawn upon and the bal ance of the approved
conpensation is to be paid through the plan in a manner consistent with the
pl an and the Chapter 13 Fee Quidelines, if applicable.

106. 02-25997-A-13L CLI NTON SUSAN VELLS HEARI NG - MOTI ON TO
JRH #4 MODI FY CONFI RVED PLAN
3-26-04 [52]

Final Ruling: The notion will be dism ssed without prejudice.

First, the proof of service indicates that no creditors were served with the
notion as required by Fed. R Bankr.P. 2002(b) and 3015(g).

Second, the proof of service does not indicate that the proposed plan was
served. Since the notion does not adequately summarize all plan terms, this
makes notice and service defective. See Fed.R Bankr.P. 3015(d) & (9g).

107. 03-27597-A-13L JOSE/ | SABELLE ORTEGA HEARI NG - TRUSTEE' S
LIL #2 OBJECTI ON TO CLAI M BY
CARD PROCESSI NG CENTER
3-17-04 [50]

Final Ruling: This objection to the proof of claimof Card Processing Center
has been set for hearing on at |east 44 days’ notice to the clainant as

requi red by Local Bankruptcy Rule 3007-1(d)(1)(ii). The failure of the
claimant to file witten opposition at | east 14 cal endar days prior to the
hearing is considered as consent to the sustaining of the objection. Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9" Cir. 1995). The claimant’s default is
entered and the objection will be resolved w thout oral argunent.

The objection will be sustained. The last date to file a tinely proof of claim
was Novenber 5, 2003. The proof of claimwas filed on Novenber 10, 2003.
Pursuant to 11 U.S.C. 8§ 502(b)(9) and Fed. R Bankr.P. 3002(c), the claimis

di sal | owed because it is untinmely. See In re Osborne, 76 F.3d 306 (9" Cir.
1996); In re Edelman, 237 B.R 146, 153 (B. A P. 9" Cir. 1999); Ledlin v.

United States (In re Tom an), 907 F.2d 114 (9" Cr. 1989); Zidell, Inc. v.
Forsch (In re Coastal Al aska), 920 F.2d 1428, 1432-33 (9" Cir. 1990)
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